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NATURAL RESOURCES §61-210

CHAPTER 61
NATURAL RESOURCES

Article.
2. Department of Natural Resources. 61-210 to 61-222.

ARTICLE 2
DEPARTMENT OF NATURAL RESOURCES

Section

61-210. Department of Natural Resources Cash Fund; created; use; investment.

61-217. Repealed. Laws 2010, LB 682, § 1.

61-218. Water Resources Cash Fund; created; use; investment; eligibility for funding;
annual report; contents; Nebraska Environmental Trust Fund; grant
application; use of funds; legislative intent; department; establish
subaccount.

61-219. Repealed. Laws 2010, LB 683, § 1.

61-220. State Treasurer; 2012 transfer to Water Resources Cash Fund.

61-221. State Treasurer; 2013 transfer to Water Resources Cash Fund.

61-222. Water Sustainability Fund; created; use; investment.

61-210 Department of Natural Resources Cash Fund; created; use; invest-
ment.

The Department of Natural Resources Cash Fund is created. The State
Treasurer shall credit to such fund such money as is specifically appropriated
or reappropriated by the Legislature. The State Treasurer shall also credit such
fund with payments, if any, accepted for services rendered by the department
and fees collected pursuant to subsection (6) of section 46-606 and section
61-209. The funds made available to the Department of Natural Resources by
the United States, through the Natural Resources Conservation Service of the
Department of Agriculture or through any other agencies, shall be credited to
the fund by the State Treasurer. Any money in the fund available for investment
shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act. The
Department of Natural Resources shall allocate money from the fund to pay
costs of the programs or activities of the department. The Director of Adminis-
trative Services, upon receipt of proper vouchers approved by the department,
shall issue warrants on the fund, and the State Treasurer shall countersign and
pay from, but never in excess of, the amounts to the credit of the fund.
Transfers may be made from the fund to the General Fund at the direction of
the Legislature.

Source: Laws 1937, c. 8, § 13, p. 109; C.S.Supp.,1941, § 2-1913; R.S.
1943, § 2-1547; Laws 1959, c. 6, § 25, p. 90; Laws 1969, c. 584,
§ 28, p. 2358; Laws 1973, LB 188, § 2; Laws 1987, LB 29, § 2;
Laws 1995, LB 7, § 6; Laws 1999, LB 403, § 2; R.S.Supp.,1999,
§ 2-1547; Laws 2000, LB 900, § 10; Laws 2001, LB 667, § 26;
Laws 2002, LB 458, § 8; Laws 2005, LB 335, § 81; Laws 2007,
LB701, § 26; Laws 2009, First Spec. Sess., LB3, § 38.

2411 2014 Cumulative Supplement



§61-210 NATURAL RESOURCES

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

61-217 Repealed. Laws 2010, LB 682, § 1.

61-218 Water Resources Cash Fund; created; use; investment; eligibility for
funding; annual report; contents; Nebraska Environmental Trust Fund; grant
application; use of funds; legislative intent; department; establish subaccount.

(1) The Water Resources Cash Fund is created. The fund shall be adminis-
tered by the Department of Natural Resources. Any money in the fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

(2) The State Treasurer shall credit to the fund such money as is (a)
transferred to the fund by the Legislature, (b) paid to the state as fees, deposits,
payments, and repayments relating to the fund, both principal and interest, (c)
donated as gifts, bequests, or other contributions to such fund from public or
private entities, (d) made available by any department or agency of the United
States if so directed by such department or agency, and (e) allocated pursuant
to section 81-15,175.

(3) The fund shall be expended by the department (a) to aid management
actions taken to reduce consumptive uses of water or to enhance streamflows
or ground water recharge in river basins, subbasins, or reaches which are
deemed by the department overappropriated pursuant to section 46-713 or fully,
appropriated pursuant to section 46-714 or are bound by an interstate compact
or decree or a formal state contract or agreement, (b) for purposes of projects
or proposals described in the grant application as set forth in subdivision (2)(h)
of section 81-15,175, and (c) to the extent funds are not expended pursuant to
subdivisions (a) and (b) of this subsection, the department may conduct a
statewide assessment of short-term and long-term water management activities
and funding needs to meet statutory requirements in sections 46-713 to 46-718
and 46-739 and any requirements of an interstate compact or decree or formal
state contract or agreement. The fund shall not be used to pay for administra-
tive expenses or any salaries for the department or any political subdivision.

(4) Tt is the intent of the Legislature that three million three hundred
thousand dollars be transferred each fiscal year from the General Fund to the
Water Resources Cash Fund for FY2011-12 through FY2018-19, except that for
FY2012-13 it is the intent of the Legislature that four million seven hundred
thousand dollars be transferred from the General Fund to the Water Resources
Cash Fund.

(5)(a) Expenditures from the Water Resources Cash Fund may be made to
natural resources districts eligible under subsection (3) of this section for
activities to either achieve a sustainable balance of consumptive water uses or
assure compliance with an interstate compact or decree or a formal state
contract or agreement and shall require a match of local funding in an amount
equal to or greater than forty percent of the total cost of carrying out the
eligible activity. The department shall, no later than August 1 of each year,
beginning in 2007, determine the amount of funding that will be made available
to natural resources districts from the Water Resources Cash Fund and notify
natural resources districts of this determination. The department shall adopt
and promulgate rules and regulations governing application for and use of the
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DEPARTMENT OF NATURAL RESOURCES §61-218

Water Resources Cash Fund by natural resources districts. Such rules and
regulations shall, at a minimum, include the following components:

(i) Require an explanation of how the planned activity will achieve a sustaina-
ble balance of consumptive water uses or will assure compliance with an
interstate compact or decree or a formal state contract or agreement as
required by section 46-715 and the controls, rules, and regulations designed to
carry out the activity; and

(ii) A schedule of implementation of the activity or its components, including
the local match as set forth in subdivision (5)(a) of this section.

(b) Any natural resources district that fails to implement and enforce its
controls, rules, and regulations as required by section 46-715 shall not be
eligible for funding from the Water Resources Cash Fund until it is determined
by the department that compliance with the provisions required by section
46-715 has been established.

(6) The Department of Natural Resources shall submit electronically an
annual report to the Legislature no later than October 1 of each year, beginning
in the year 2007, that shall detail the use of the Water Resources Cash Fund in
the previous year. The report shall provide:

(a) Details regarding the use and cost of activities carried out by the
department; and

(b) Details regarding the use and cost of activities carried out by each natural
resources district that received funds from the Water Resources Cash Fund.

(7)(a) Prior to the application deadline for fiscal year 2011-12, the Depart-
ment of Natural Resources shall apply for a grant of nine million nine hundred
thousand dollars from the Nebraska Environmental Trust Fund, to be paid out
in three annual installments of three million three hundred thousand dollars.
The purposes listed in the grant application shall be consistent with the uses of
the Water Resources Cash Fund provided in this section and shall be used to
aid management actions taken to reduce consumptive uses of water, to enhance
streamflows, to recharge ground water, or to support wildlife habitat in any
river basin determined to be fully appropriated pursuant to section 46-714 or
designated as overappropriated pursuant to section 46-713.

(b) If the application is granted, funds received from such grant shall be
remitted to the State Treasurer for credit to the Water Resources Cash Fund for
the purpose of supporting the projects set forth in the grant application. The
department shall include in its grant application documentation that the Legis-
lature has authorized a transfer of three million three hundred thousand dollars
from the General Fund into the Water Resources Cash Fund for each of fiscal
years 2011-12 and 2012-13 and has stated its intent to transfer three million
three hundred thousand dollars to the Water Resources Cash Fund for fiscal
year 2013-14.

(¢c) Tt is the intent of the Legislature that the department apply for an
additional three-year grant that would begin in fiscal year 2014-15 if the
criteria established in subsection (4) of section 81-15,175 are achieved.

(8) The department shall establish a subaccount within the Water Resources
Cash Fund for the accounting of all money received as a grant from the
Nebraska Environmental Trust Fund as the result of an application made
pursuant to subsection (7) of this section. At the end of each calendar month,
the department shall calculate the amount of interest earnings accruing to the
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$61-218 NATURAL RESOURCES

subaccount and shall notify the State Treasurer who shall then transfer a like
amount from the Water Resources Cash Fund to the Nebraska Environmental
Trust Fund.

Source: Laws 2007, LB701, § 25; Laws 2009, First Spec. Sess., LB3, § 39;
Laws 2010, LB689, § 1; Laws 2010, LB993, § 1; Laws 2011,
LB229, § 1; Laws 2012, LB782, § 87; Laws 2012, LB950, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

61-219 Repealed. Laws 2010, LB 683, § 1.

61-220 State Treasurer; 2012 transfer to Water Resources Cash Fund.

The State Treasurer shall transfer $600,000 from the General Fund to the
Water Resources Cash Fund on or before June 30, 2012, on such date as
directed by the budget administrator of the budget division of the Department
of Administrative Services, pursuant to section 61-218.

Source: Laws 2011, LB229, § 4.

61-221 State Treasurer; 2013 transfer to Water Resources Cash Fund.

The State Treasurer shall transfer $600,000 from the General Fund to the
Water Resources Cash Fund on or before June 30, 2013, on such date as
directed by the budget administrator of the budget division of the Department
of Administrative Services, pursuant to section 61-218.

Source: Laws 2011, LB229, § 5.

61-222 Water Sustainability Fund; created; use; investment.

The Water Sustainability Fund is created in the Department of Natural
Resources. The fund shall be used in accordance with the provisions established
in Legislative Bill 1098, One Hundred Third Legislature, Second Session, 2014,
and for costs directly related to the administration of the fund.

The fund shall consist of money transferred to the fund by the Legislature,
other funds as appropriated by the Legislature, and money donated as gifts,
bequests, or other contributions from public or private entities. Funds made
available by any department or agency of the United States may also be
credited to the fund if so directed by such department or agency. Any money in
the fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State

Funds Investment Act. Investment earnings from investment of money in the
fund shall be credited to the fund.

It is the intent of the Legislature that twenty-one million dollars be trans-
ferred from the General Fund to the Water Sustainability Fund in fiscal year
2014-15 and that eleven million dollars be transferred from the General Fund
to the Water Sustainability Fund each fiscal year beginning in fiscal year
2015-16.

Source: Laws 2014, LB906, § 7.
Effective date April 2, 2014.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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NOTARIES PUBLIC §64-101

CHAPTER 64
NOTARIES PUBLIC

Article.
1. General Provisions.
(a) Appointment and Powers. 64-101 to 64-113.
(c) Rules and Regulations. 64-119.

ARTICLE 1
GENERAL PROVISIONS

(a) APPOINTMENT AND POWERS

Section
64-101. Appointment; qualifications; term.
64-104. Notary public; commission; renewal; procedure.
64-105.01. Notary public; disqualified; when.
64-107. Powers and duties; certificate or records; receipt in evidence.
64-113. Removal; grounds; procedure; penalty.
(c) RULES AND REGULATIONS
64-119. Rules and regulations.

(a) APPOINTMENT AND POWERS

64-101 Appointment; qualifications; term.

(1) The Secretary of State may appoint and commission such number of
persons to the office of notary public as he or she deems necessary.

(2) There shall be one class of such appointments which shall be valid in the
entire state and referred to as general notaries public.

(3) The term effective date, as used with reference to a commission of a
notary public, shall mean the date of the commission unless the commission
states when it goes into effect, in which event that date shall be the effective
date.

(4) A general commission may refer to the office as notary public and shall
contain a provision showing that the person therein named is authorized to act
as a notary public anywhere within the State of Nebraska or, in lieu thereof,
may contain the word general or refer to the office as general notary public.

(5) No person shall be appointed a notary public unless he or she has taken
and passed a written examination on the duties and obligations of a notary
public as provided in section 64-101.01.

(6) No appointment shall be made if such applicant has been convicted of (a)
a felony or (b) a crime involving fraud or dishonesty within the previous five
years.

(7) No appointment shall be made until such applicant has attained the age of
nineteen years nor unless such applicant certifies to the Secretary of State
under oath that he or she has carefully read and understands the laws relating
to the duties of notaries public and will, if commissioned, faithfully discharge
the duties pertaining to the office and keep records according to law.
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$64-101 NOTARIES PUBLIC

(8) No person shall be appointed a notary public unless he or she resides in
the State of Nebraska, except that the Secretary of State may appoint and
commission a person as a notary public who resides in a state that borders the
State of Nebraska if such person is employed in or has a regular place of work
or business in this state and the Secretary of State has obtained evidence of an
address of the physical location of such employment or place of work or
business prior to such appointment and commission.

(9) Each person appointed a notary public shall hold office for a term of four
years from the effective date of his or her commission unless sooner removed.

Source: Laws 1869, § 1, p. 20; G.S.1873, p. 493; Laws 1883, c. 58,8 1, p.
248; R.S.1913, § 5517; Laws 1919, c. 123, § 1, p. 293; Laws
1921, c. 99, § 2, p. 365; C.S.1922, § 4813; C.S.1929, § 64-101;
Laws 1943, c. 136, § 1, p. 467; R.S.1943, § 64-101; Laws 1945, c.
145, § 1, p. 487; Laws 1951, c. 205, § 1, p. 763; Laws 1967, c.
396, § 2, p. 1241; Laws 1971, LB 88, § 1; Laws 1976, LB 622,
§ 1; Laws 2004, LB 315, § 2; Laws 2012, LB398, § 2.

64-104 Notary public; commission; renewal; procedure.

Commissions for general notaries public may be renewed within thirty days
prior to the date of expiration by filing a renewal application along with the
payment of the fee prescribed in section 33-102 and a new bond with the
Secretary of State. The bond required for a renewal of such commission shall
be in the same manner and form as provided in section 64-102. The renewal
application shall be in the manner and form as prescribed by the Secretary of
State. Any renewal application for such commission made after the date of
expiration of the commission shall be made in the same manner as a new
application for such commission as a general notary public.

Source: Laws 1967, c. 396, § 9, p. 1245; R.S.1943, (1986), § 64-116; Laws
1994, LB 1004, § 5; Laws 2012, LB398, § 3.

64-105.01 Notary public; disqualified; when.

A notary public is disqualified from performing a notarial act as authorized
by Chapter 64, articles 1 and 2, if the notary:

(1) Is a spouse, ancestor, descendant, or sibling of the principal, including in-
law, step, or half relatives;

(2) Except in the performance of duties pursuant to sections 64-211 to
64-215, has a financial or beneficial interest in the transaction other than
receipt of the ordinary notarial fee or is individually named as a party to the
transaction; or

(3) Does not understand the acknowledgment or notarial certificate used to
certify the performance of his or her duties.

Source: Laws 2004, LB 315, § 7; Laws 2012, LB398, § 4.

64-107 Powers and duties; certificate or records; receipt in evidence.

A notary public is authorized and empowered, within the state: (1) To
administer oaths and affirmations in all cases; (2) to take depositions, acknowl-
edgments, and proofs of the execution of deeds, mortgages, powers of attorney,
and other instruments in writing, to be used or recorded in this or another
state; and (3) to exercise and perform such other powers and duties as
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GENERAL PROVISIONS §64-113

authorized by the laws of this state. Over his or her signature and official seal,
he or she shall certify the performance of such duties so exercised and
performed under this section. Such certificate shall be received in all courts of
this state as presumptive evidence of the facts therein certified to.

Source: Laws 1869, § 6, p. 22; G.S.1873, p. 494; R.S.1913, § 5522;
C.S.1922, § 4818; C.S.1929, § 64-106; R.S.1943, § 64-107; Laws
1945, c. 145, § 7, p. 492; Laws 1967, c. 396, § 6, p. 1243; Laws
2012, LB398S, § 5.

64-113 Removal; grounds; procedure; penalty.

(1) Whenever charges of malfeasance in office are preferred to the Secretary
of State against any notary public in this state, or whenever the Secretary of
State has reasonable cause to believe any notary public in this state is guilty of
acts of malfeasance in office, the Secretary of State may appoint any disinter-
ested person, not related by consanguinity to either the notary public or person
preferring the charges, and authorized by law to take testimony of witnesses by
deposition, to notify such notary public to appear before him or her on a day
and at an hour certain, after at least ten days from the day of service of such
notice. At such appearance, the notary public may show cause as to why his or
her commission should not be canceled or temporarily revoked. The appointee
may issue subpoenas to require the attendance and testimony of witnesses and
the production of any pertinent records, papers, or documents, may administer
oaths, and may accept any evidence he or she deems pertinent to a proper
determination of the charge. The notary public may appear, at such time and
place, and cross-examine witnesses and produce witnesses in his or her behalf.
Upon the receipt of such examination, duly certified in the manner prescribed
for taking depositions to be used in suits in the district courts of this state, the
Secretary of State shall examine the same, and if therefrom he or she finds that
the notary public is guilty of acts of malfeasance in office, he or she may
remove the person charged from the office of notary public or temporarily
revoke such person’s commission. Within fifteen days after such removal or
revocation and notice thereof, such notary public shall deposit, with the
Secretary of State, the commission as notary public and notarial seal. The
commission shall be canceled or temporarily revoked by the Secretary of State.
A person so removed from office shall be forever disqualified from holding the
office of notary public. A person whose commission is temporarily revoked
shall be returned his or her commission and seal upon completion of the
revocation period and passing the examination described in section 64-101.01.
The fees for taking such testimony shall be paid by the state at the same rate as
fees for taking depositions by notaries public. The failure of the notary public to
deposit his or her commission and seal with the Secretary of State as required
by this section shall subject him or her to a penalty of one thousand dollars, to
be recovered in the name of the state.

(2) For purposes of this section, malfeasance in office means, while serving as
a notary public, (a) failure to follow the requirements and procedures for
notarial acts provided for in Chapter 64, articles 1 and 2, (b) violating the
confidentiality provisions of section 71-6911, or (c) being convicted of a felony
or other crime involving fraud or dishonesty.

Source: Laws 1869, § 14, p. 25; G.S.1873, p. 497; R.S.1913, § 5529;
C.S.1922, § 4825; C.S.1929, § 64-113; R.S.1943, § 64-113; Laws
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|§ 64-113 NOTARIES PUBLIC

1945, c. 145, § 10, p. 493; Laws 1967, c. 396, § 8, p. 1244; Laws
2004, LB 315, § 11; Laws 2011, LB690, § 2; Laws 2012, LB398,
§ 6.

(c) RULES AND REGULATIONS

64-119 Rules and regulations.

The Secretary of State may adopt and promulgate rules and regulations
relating to the administration of, but not inconsistent with, the provisions of
sections 64-101 to 64-118.

Source: Laws 2012, LB398, § 7.
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OILS, FUELS, AND ENERGY § 66-482

CHAPTER 66
OILS, FUELS, AND ENERGY

Article.
4. Motor Vehicle Fuel Tax. 66-482 to 66-4,144.
5. Transportation of Fuels. 66-525.
6. Diesel, Alternative, and Compressed Fuel Taxes.
(c) Alternative Fuel Tax. 66-684 to 66-695. Repealed.
(d) Compressed Fuel Tax. 66-6,102 to 66-6,113.
7. Motor Fuel Tax Enforcement and Collection. 66-712 to 66-739.
9. Solar Energy and Wind Energy. 66-901 to 66-912.02.
10. Energy Conservation.
(b) Low-Income Home Energy Conservation Act. 66-1012 to 66-1019.01.
13. Ethanol. 66-1336 to 66-1345.04.
14. International Fuel Tax Agreement Act. 66-1405 to 66-1418.
15. Petroleum Release Remedial Action. 66-1501 to 66-1532.
18. State Natural Gas Regulation Act. 66-1801 to 66-1868.
19. Wind Measurement Equipment. 66-1901.
20. Natural Gas Fuel Board. 66-2001.
21. Rural Infrastructure Development. 66-2101 to 66-2107.

ARTICLE 4
MOTOR VEHICLE FUEL TAX

Section

66-482. Terms, defined.

66-486. Motor fuel tax; collection; commission.

66-488. Producer, supplier, distributor, wholesaler, importer, and exporter; return;

contents.

66-489.02. Producer, supplier, distributor, wholesaler, or importer; tax on average
wholesale price of gasoline; credit to Highway Trust Fund; use;
allocation.

66-4,100. Highway Cash Fund; Roads Operations Cash Fund; created; use;
investment.

66-4,144.  Highway Restoration and Improvement Bond Fund; Highway Cash Fund;
maintain adequate balance; setting of excise tax rates; procedure;
Department of Roads; provide information.

66-482 Terms, defined.
For purposes of sections 66-482 to 66-4,149:
(1) Motor vehicle shall have the same definition as in section 60-339;

(2) Motor vehicle fuel shall include all products and fuel commonly or
commercially known as gasoline, including casing head or natural gasoline,
and shall include any other liquid and such other volatile and inflammable
liquids as may be produced, compounded, or used for the purpose of operating
or propelling motor vehicles, motorboats, or aircraft or as an ingredient in the
manufacture of such fuel. Agricultural ethyl alcohol produced for use as a
motor vehicle fuel shall be considered a motor vehicle fuel. Motor vehicle fuel
shall not include the products commonly known as methanol, kerosene oil,
kerosene distillate, crude petroleum, naphtha, and benzine with a boiling point
over two hundred degrees Fahrenheit, residuum gas oil, smudge oil, leaded
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$ 66-482 OILS, FUELS, AND ENERGY

automotive racing fuel with an American Society of Testing Materials research
method octane number in excess of one hundred five, and any petroleum
product with an initial boiling point under two hundred degrees Fahrenheit, a
ninety-five percent distillation (recovery) temperature in excess of four hundred
sixty-four degrees Fahrenheit, an American Society of Testing Materials re-
search method octane number less than seventy, and an end or dry point of
distillation of five hundred seventy degrees Fahrenheit maximum;

(3) Agricultural ethyl alcohol shall mean ethyl alcohol produced from cereal
grains or agricultural commodities grown within the continental United States
and which is a finished product that is a nominally anhydrous ethyl alcohol
meeting American Society for Testing and Materials D4806 standards. For the
purpose of sections 66-482 to 66-4,149, the purity of the ethyl alcohol shall be
determined excluding denaturant and the volume of alcohol blended with
gasoline for motor vehicle fuel shall include the volume of any denaturant
required pursuant to law;

(4) Alcohol blend shall mean a blend of agricultural ethyl alcohol in gasoline
or other motor vehicle fuel, such blend to contain not less than five percent by
volume of alcohol;

(5) Supplier shall mean any person who owns motor fuels imported by barge,
barge line, or pipeline and stored at a barge, barge line, or pipeline terminal in
this state;

(6) Distributor shall mean any person who acquires ownership of motor fuels
directly from a producer or supplier at or from a barge, barge line, pipeline
terminal, or ethanol or biodiesel facility in this state;

(7) Wholesaler shall mean any person, other than a producer, supplier,
distributor, or importer, who acquires motor fuels for resale;

(8) Retailer shall mean any person who acquires motor fuels from a produc-
er, supplier, distributor, wholesaler, or importer for resale to consumers of
such fuel;

(9) Importer shall mean any person who owns motor fuels at the time such
fuels enter the State of Nebraska by any means other than barge, barge line, or
pipeline. Importer shall not include a person who imports motor fuels in a tank
directly connected to the engine of a motor vehicle, train, watercraft, on
airplane for purposes of providing fuel to the engine to which the tank is
connected;

(10) Exporter shall mean any person who acquires ownership of motor fuels
from any licensed producer, supplier, distributor, wholesaler, or importer
exclusively for use or resale in another state;

(11) Gross gallons shall mean measured gallons without adjustment or
correction for temperature or barometric pressure;

(12) Diesel fuel shall mean all combustible liquids and biodiesel which are
suitable for the generation of power for diesel-powered vehicles, except that
diesel fuel shall not include kerosene;

(13) Compressed fuel shall mean any fuel defined as compressed fuel in
section 66-6,100;

(14) Person shall mean any individual, firm, partnership, limited liability
company, company, agency, association, corporation, state, county, municipali-
ty, or other political subdivision. Whenever a fine or imprisonment is pre-
scribed or imposed in sections 66-482 to 66-4,149, the word person as applied
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to a partnership, a limited liability company, or an association shall mean the
partners or members thereof;

(15) Department shall mean the Motor Fuel Tax Enforcement and Collection
Division of the Department of Revenue;

(16) Semiannual period shall mean either the period which begins on
January 1 and ends on June 30 of each year or the period which begins on July
1 and ends on December 31 of each year;

(17) Producer shall mean any person who manufactures agricultural ethyl
alcohol or biodiesel at an ethanol or biodiesel facility in this state;

(18) Highway shall mean every way or place generally open to the use of the
public for the purpose of vehicular travel, even though such way or place may
be temporarily closed or travel thereon restricted for the purpose of construc-
tion, maintenance, repair, or reconstruction;

(19) Kerosene shall mean kerosene meeting the specifications as found in the
American Society for Testing and Materials publication D3699 entitled Stan-
dard Specifications for Kerosene;

(20) Biodiesel shall mean mono-alkyl esters of long chain fatty acids derived
from vegetable oils or animal fats which conform to American Society for
Testing and Materials D6751 specifications for use in diesel engines. Biodiesel
refers to the pure fuel before blending with diesel fuel;

(21) Motor fuels shall mean motor vehicle fuel, diesel fuel, aircraft fuel, or
compressed fuel;

(22) Ethanol facility shall mean a plant which produces agricultural ethyl
alcohol; and

(23) Biodiesel facility shall mean a plant which produces biodiesel.

Source: Laws 1925, c. 172, § 1, p. 448; Laws 1929, c. 150, § 1, p. 525;
C.S.1929, § 66-401; Laws 1935, c. 3, § 15, p. 63; Laws 1935,
Spec. Sess., c. 13, § 1, p. 86; Laws 1939, c. 86, § 1, p. 366;
C.S.Supp.,1941, § 66-401; R.S.1943, § 66-401; Laws 1955, c.
246, 8§ 1, p. 777; Laws 1963, c. 377, § 1, p. 1214; Laws 1963, c.
375, § 2, p. 1206; Laws 1981, LB 360, § 1; Laws 1987, LB 523,
§ 5; Laws 1988, LB 1039, § 1; R.S.1943, (1990), § 66-401; Laws
1991, LB 627, § 9; Laws 1993, LB 121, § 395; Laws 1994, LB
1160, § 55; Laws 1995, LB 182, § 28; Laws 1996, LB 1121, § 1;
Laws 1998, LB 1161, § 14; Laws 2004, LB 479, § 1; Laws 2004,
LB 983, § 5; Laws 2005, LB 274, § 267; Laws 2008, LB846, § 2;
Laws 2014, LB851, § 6.

Operative date July 18, 2014.

Cross References

For additional definitions, see section 66-712.

66-486 Motor fuel tax; collection; commission.

(1) In lieu of the expense of collecting and remitting the motor vehicle fuel
tax and furnishing the security pursuant to Chapter 66, article 4, and complying
with the statutes and rules and regulations related thereto, the producer,
supplier, distributor, wholesaler, or importer shall be entitled to deduct and
withhold a commission of five percent on the first five thousand dollars and two
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and one-half percent upon all amounts above five thousand dollars remitted
each reporting period.

(2) In lieu of the expense of collecting and remitting the diesel fuel tax and
furnishing the security pursuant to Chapter 66, article 4, and complying with
the statutes and rules and regulations related thereto, the producer, supplier,
distributor, wholesaler, or importer shall be entitled to deduct and withhold a
commission of two percent upon the first five thousand dollars and one-half of
one percent upon all amounts in excess of five thousand dollars remitted each
reporting period.

(3) Except as otherwise provided in Chapter 66, article 4, the per-gallon
amount of the tax shall be added to the selling price of every gallon of such
motor fuels sold in this state and shall be collected from the purchaser so that
the ultimate consumer bears the burden of the tax. The tax shall be a direct tax
on the retail or ultimate consumer precollected for the purpose of convenience
and facility to the consumer. The levy and assessment on the producer,
supplier, distributor, wholesaler, or importer as specified in Chapter 66, article
4, shall be as agents of the state for the precollection of the tax. The provisions
of this section shall in no way affect the method of collecting the tax as
provided in Chapter 66, article 4. The tax imposed by this section shall be
collected and paid at the time, in the manner, and by those persons specified in
Chapter 66, article 4.

(4) In consideration of receiving the commission, the producer, supplier,
distributor, wholesaler, or importer shall not be entitled to any deductions,
credits, or refunds arising out of such producer’s, supplier’s, distributor’s,
wholesaler’s, or importer’s failure or inability to collect any such taxes from
any subsequent purchaser of motor fuels.

(5) For purposes of this section, reporting period means calendar month
unless otherwise provided by rules and regulations of the department, but
under no circumstance shall such reporting period extend beyond an annual
basis.

(6) A producer, supplier, distributor, wholesaler, or importer shall not be
entitled to the commission provided under subsection (1) or (2) of this section
for the amount of any understatement of or refund of any such taxes collected
as a result of a final assessment occurring pursuant to a notice of deficiency
determination under section 66-722.

Source: Laws 1933, c. 106, § 2, p. 435; C.S.Supp.,1941, § 66-403; R.S.
1943, § 66-407; Laws 1969, c. 528, § 3, p. 2160; Laws 1973, LB
528, § 4; R.S.1943, (1990), § 66-407; Laws 1991, LB 627, § 13;
Laws 1994, LB 1160, § 59; Laws 1998, LB 1161, § 15; Laws
2001, LB 168, § 1; Laws 2004, LB 983, § 9; Laws 2012, LB727,
§ 16.

66-488 Producer, supplier, distributor, wholesaler, importer, and exporter;
return; contents.

(1) Every producer, supplier, distributor, wholesaler, importer, and exporter
who engages in the sale, distribution, delivery, and use of motor fuels shall
render and have on file with the department a return reporting the number of
gallons of motor fuels, based on gross gallons, received, imported, or exported
and unloaded and emptied or caused to be received, imported, or exported and
unloaded and emptied by such producer, supplier, distributor, wholesaler, or
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importer in the State of Nebraska and the number of gallons of motor fuels
produced, refined, manufactured, blended, or compounded by such producer,
supplier, distributor, wholesaler, or importer within the State of Nebraska,
during the preceding reporting period, and defining the nature of such motor
fuels. The return shall also show such information as the department reason-
ably requires for the proper administration and enforcement of sections 66-482
to 66-4,149. The return shall contain a declaration, by the person making the
same, to the effect that the statements contained therein are true and are made
under penalties of perjury, which declaration shall have the same force and
effect as a verification of the return and shall be in lieu of such verification. The
return shall be signed by the producer, supplier, distributor, wholesaler, im-
porter, or exporter or a principal officer, general agent, managing agent,
attorney in fact, chief accountant, or other responsible representative of the
producer, supplier, distributor, wholesaler, importer, or exporter, and such
return shall be entitled to be received in evidence in all courts of this state and
shall be prima facie evidence of the facts therein stated. The producer, supplier,
distributor, wholesaler, importer, or exporter shall file the return in such
format as prescribed by the department on or before the twentieth day of the
next succeeding calendar month following the reporting period to which it
relates. If the final filing date for such return falls on a Saturday, Sunday, or
legal holiday, the next secular or business day shall be the final filing date. The
return shall be considered filed on time if transmitted or postmarked before
midnight of the final filing date.

(2) For purposes of this section, reporting period means calendar month
unless otherwise provided by rules and regulations of the department, but
under no circumstance shall such reporting period extend beyond an annual
basis.

Source: Laws 1925, c. 172, § 5, p. 450; Laws 1927, c. 151, § 2, p. 406;
Laws 1929, c. 149, § 4, p. 522; Laws 1929, c. 166, § 1, p. 572;
C.S.1929, § 66-405; Laws 1931, c. 113, 8§ 1, p. 331; Laws 1933, c.
106, § 4, p. 436; Laws 1933, c. 110, § 3, p. 448; Laws 1935, c.
161, § 1, p. 586; Laws 1935, Spec. Sess., c. 16, § 1, p. 127; Laws
1937, c. 148, § 1, p. 566; Laws 1939, c. 86, § 2, p. 367; Laws
1941, c. 133, § 1, p. 522; C.S.Supp.,1941, § 66-405; Laws 1943,
c. 138, § 2(1), p. 473; Laws 1943, c. 141, § 1(1), p. 482; R.S.1943,
§ 66-409; Laws 1963, c. 376, § 2, p. 1210; R.S.1943, (1990),
§ 66-409; Laws 1991, LB 627, § 15; Laws 1994, LB 1160, § 61;
Laws 2000, LB 1067, § 3; Laws 2001, LB 168, § 3; Laws 2004,
LB 983, § 11; Laws 2008, LB846, § 4; Laws 2012, LB727, § 17.

66-489.02 Producer, supplier, distributor, wholesaler, or importer; tax on
average wholesale price of gasoline; credit to Highway Trust Fund; use;
allocation.

(1) For tax periods beginning on and after July 1, 2009, at the time of filing
the return required by section 66-488, the producer, supplier, distributor,
wholesaler, or importer shall, in addition to the other taxes provided for by law,
pay a tax at the rate of five percent of the average wholesale price of gasoline
for the gallons of the motor fuels as shown by the return, except that there shall
be no tax on the motor fuels reported if they are otherwise exempted by
sections 66-482 to 66-4,149.
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(2) The department shall calculate the average wholesale price of gasoline on
April 1, 2009, and on each April 1 and October 1 thereafter. The average
wholesale price on April 1 shall apply to returns for the tax periods beginning
on and after July 1, and the average wholesale price on October 1 shall apply to
returns for the tax periods beginning on and after January 1. The average
wholesale price shall be determined using data available from the State Energy
Office and shall be an average wholesale price per gallon of gasoline sold in the
state over the previous six-month period, excluding any state or federal excise
tax or environmental fees. The change in the average wholesale price between
two six-month periods shall be adjusted so that the increase or decrease in the
tax provided for in this section or section 66-6,109.02 does not exceed one cent
per gallon.

(3) All sums of money received under this section shall be credited to the
Highway Trust Fund. Credits and refunds of such tax allowed to producers,
suppliers, distributors, wholesalers, or importers shall be paid from the High-
way Trust Fund. The balance of the amount credited, after credits and refunds,
shall be allocated as follows:

(a) Sixty-six percent to the Highway Cash Fund for the Department of Roads;

(b) Seventeen percent to the Highway Allocation Fund for allocation to the
various counties for road purposes; and

(c) Seventeen percent to the Highway Allocation Fund for allocation to the
various municipalities for street purposes.

Source: Laws 2008, LB846, § 11; Laws 2012, LB727, § 18.

66-4,100 Highway Cash Fund; Roads Operations Cash Fund; created; use;
investment.

The Highway Cash Fund and the Roads Operations Cash Fund are hereby
created. If bonds are issued pursuant to subsection (2) of section 39-2223, the
balance of the share of the Highway Trust Fund allocated to the Department of
Roads and deposited into the Highway Restoration and Improvement Bond
Fund as provided in subsection (6) of section 39-2215 and the balance of the
money deposited in the Highway Restoration and Improvement Bond Fund as
provided in section 39-2215.01 shall be transferred by the State Treasurer, on
or before the last day of each month, to the Highway Cash Fund. If no bonds
are issued pursuant to subsection (2) of section 39-2223, the share of the
Highway Trust Fund allocated to the Department of Roads shall be transferred
by the State Treasurer on or before the last day of each month to the Highway
Cash Fund.

The Legislature may direct the State Treasurer to transfer funds from the
Highway Cash Fund to the Roads Operations Cash Fund. Both funds shall be
expended by the department (1) for acquiring real estate, road materials,
equipment, and supplies to be used in the construction, reconstruction, im-
provement, and maintenance of state highways, (2) for the construction, recon-
struction, improvement, and maintenance of state highways, including grading,
drainage, structures, surfacing, roadside development, landscaping, and other
incidentals necessary for proper completion and protection of state highways as
the department shall, after investigation, find and determine shall be for the
best interests of the highway system of the state, either independent of or in
conjunction with federal-aid money for highway purposes, (3) for the share of
the department of the cost of maintenance of state aid bridges, (4) for planning
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studies in conjunction with federal highway funds for the purpose of analyzing
traffic problems and financial conditions and problems relating to state, county,
township, municipal, federal, and all other roads in the state and for incidental
costs in connection with the federal-aid grade crossing program for roads not
on state highways, (5) for tests and research by the department or proportion-
ate costs of membership, tests, and research of highway organizations when
participated in by the highway departments of other states, (6) for the payment
of expenses and costs of the Board of Examiners for County Highway and City
Street Superintendents as set forth in section 39-2310, (7) for support of the
public transportation assistance program established under section 13-1209
and the intercity bus system assistance program established under section
13-1213, and (8) for purchasing from political or governmental subdivisions or
public corporations, pursuant to section 39-1307, any federal-aid transportation
funds available to such entities.

Any money in the Highway Cash Fund and the Roads Operations Cash Fund
not needed for current operations of the department shall, as directed by the
Director-State Engineer to the State Treasurer, be invested by the state invest-
ment officer pursuant to the Nebraska Capital Expansion Act and the Nebraska
State Funds Investment Act, subject to approval by the board of each invest-
ment. All income received as a result of such investment shall be placed in the
Highway Cash Fund.

Source: Laws 1937, c. 148, § 4, p. 570; Laws 1939, c. 84, § 2, p. 363;
Laws 1941, c. 133, § 2, p. 525; Laws 1941, c. 134, § 10, p. 536;
C.S.Supp.,1941, § 66-411; Laws 1943, c. 138, § 1(4), p. 472;
Laws 1943, c. 139, § 1(4), p. 479; R.S.1943, § 66-424; Laws
1947, c. 214, § 4, p. 698; Laws 1953, c. 131, § 15, p. 410; Laws
1965, c. 393, 8§ 1, p. 1257; Laws 1969, c. 530, § 3, p. 2171; Laws
1971, LB 21, § 1; Laws 1972, LB 1496, § 2; Laws 1986, LB 599,
§ 16; Laws 1988, LB 632, § 19; Laws 1990, LB 602, § 3; R.S.
1943, (1990), § 66-424; Laws 1994, LB 1066, § 51; Laws 1994,
LB 1194, § 15; Laws 2004, LB 1144, § 4; Laws 2011, LB98, § 2.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

66-4,144 Highway Restoration and Improvement Bond Fund; Highway Cash
Fund; maintain adequate balance; setting of excise tax rates; procedure;
Department of Roads; provide information.

(1) In order to insure that an adequate balance in the Highway Restoration
and Improvement Bond Fund is maintained to meet the debt service require-
ments of bonds to be issued by the commission under subsection (2) of section
39-2223, the Director-State Engineer shall certify to the department the excise
tax rate to be imposed by sections 66-4,140 and 66-6,108 for each year during
which such bonds are outstanding necessary to provide in each such year
money equal in amount to not less than one hundred twenty-five percent of
such year’s bond principal and interest payment requirements. The department,
shall adjust the rate as certified by the Director-State Engineer. Such rate shall
be in addition to the rate of excise tax set pursuant to subsection (2) of this
section. Each such rate shall be effective from July 1 of a stated year through
June 30 of the succeeding year or during such other period not longer than one
year as the Director-State Engineer certifies to be consistent with the principal

2425 2014 Cumulative Supplement



$66-4,144 OILS, FUELS, AND ENERGY

and interest requirements of such bonds. Such excise tax rates set pursuant to
this subsection may be increased, but such excise tax rates shall not be subject
to reduction or elimination unless the Director-State Engineer has received
from the State Highway Commission notice of reduced principal and interest
requirements for such bonds, in which event the Director-State Engineer shall
certify the new rate or rates to the department. The new rate or rates, if any,
shall become effective on the first day of the following semiannual period.

(2) In order to insure that there is maintained an adequate Highway Cash
Fund balance to meet expenditures from such fund as appropriated by the
Legislature, by June 15 or five days after the adjournment of the regular
legislative session each year, whichever is later, the Director-State Engineer
shall certify to the department the excise tax rate to be imposed by sections
66-4,140 and 66-6,108. The department shall adjust the rate as certified by the
Director-State Engineer to be effective from July 1 through June 30 of the
succeeding year. The rate of excise tax for a given July 1 through June 30
period set pursuant to this subsection shall be in addition to and independent of
the rate or rates of excise tax set pursuant to subsection (1) of this section for
such period. The Director-State Engineer shall determine the cash and invest-
ment balances of the Highway Cash Fund at the beginning of each fiscal year
under consideration and the estimated receipts to the Highway Cash Fund from
each source which provides at least one million dollars annually to such fund.
The rate of excise tax shall be an amount sufficient to meet the appropriations
made from the Highway Cash Fund by the Legislature. Such rate shall be set in
increments of one-tenth of one percent.

(3) The Department of Roads shall provide to the Legislative Fiscal Analyst an
electronic copy of the information that is submitted to the Department of
Revenue and used to set or adjust the excise tax rate.

(4) If the actual receipts received to date added to any projections or
modified projections of deposits to the Highway Cash Fund for the current
fiscal year are less than ninety-nine percent or greater than one hundred two
percent of the appropriation for the current fiscal year, the Director-State
Engineer shall certify to the department the adjustment in rate necessary to
meet the appropriations made from the Highway Cash Fund by the Legislature.
The department shall adjust the rate as certified by the Director-State Engineer
to be effective on the first day of the following semiannual period.

(5) Nothing in this section shall be construed to abrogate the duties of the
Department of Roads or attempt to change any highway improvement program
schedule.

Source: Laws 1980, LB 722, § 5; Laws 1981, LB 172, § 5; Laws 1988, LB
632, § 21; R.S.1943, (1990), § 66-476; Laws 1991, LB 255, § 1;
Laws 1994, LB 1160, § 77; Laws 1995, LB 182, § 36; Laws 1997,
LB 397, § 5; Laws 1998, LB 1161, § 18; Laws 2000, LB 1067,
§ 10; Laws 2000, LB 1135, § 11; Laws 2004, LB 983, § 27; Laws
2012, LB782, § 88.

ARTICLE 5
TRANSPORTATION OF FUELS

Section
66-525. Carriers; transportation companies; shipments of motor fuel or diesel fuel into
or out of state; reports; contents.
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66-525 Carriers; transportation companies; shipments of motor fuel or diesel
fuel into or out of state; reports; contents.

The department may require every railroad or railroad company, motor truck
or motor truck transportation company, water transportation company, pipe-
line company, and other person transporting or bringing into the State of
Nebraska or transporting from a refinery, ethanol or biodiesel facility, pipeline,
pipeline terminal, or barge terminal within the State of Nebraska for the
purpose of delivery within or export from this state any motor vehicle fuel or
diesel fuel which is or may be produced and compounded for the purpose of]
operating or propelling any motor vehicle, to furnish a return on forms
prescribed by the department to be delivered and on file in the office of the
department by the twentieth day of each calendar month, showing all quantities
of such motor vehicle fuel or diesel fuel transported during the preceding
calendar month for which the report is made, giving the name of the consignee,
the point at which delivery was made, the date of delivery, the method of
delivery, the quantity of each such shipment, and such other information as the
department requires.

Source: Laws 1957, c. 284, § 1, p. 1032; Laws 1963, c. 376, § 5, p. 1211;
Laws 1967, c. 397, § 9, p. 1251; R.S.1943, (1990), § 66-426.01;
Laws 1991, LB 627, § 26; R.S.Supp.,1992, § 66-4,104; Laws
1994, LB 1160, § 87; Laws 2000, LB 1067, § 12; Laws 2004, LB
983, § 34; Laws 2012, LB727, § 19.

ARTICLE 6
DIESEL, ALTERNATIVE, AND COMPRESSED FUEL TAXES

(c) ALTERNATIVE FUEL TAX

Section

66-684. Repealed. Laws 2011, LB 289, § 41.
66-685. Repealed. Laws 2011, LB 289, § 41.
66-686. Repealed. Laws 2011, LB 289, § 41.
66-687. Repealed. Laws 2011, LB 289, § 41.
66-688. Repealed. Laws 2011, LB 289, § 41.
66-691. Repealed. Laws 2011, LB 289, § 41.
66-694. Repealed. Laws 2011, LB 289, § 41.
66-695. Repealed. Laws 2011, LB 289, § 41.

(d) COMPRESSED FUEL TAX

66-6,102. Gallon equivalent, defined.
66-6,110. Retailer; return; filing requirements.
66-6,113. Compressed fuel tax; collection; commission.

(c) ALTERNATIVE FUEL TAX
66-684 Repealed. Laws 2011, LB 289, § 41.
66-685 Repealed. Laws 2011, LB 289, § 41.
66-686 Repealed. Laws 2011, LB 289, § 41.
66-687 Repealed. Laws 2011, LB 289, § 41.
66-688 Repealed. Laws 2011, LB 289, § 41.

66-691 Repealed. Laws 2011, LB 289, § 41.
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66-694 Repealed. Laws 2011, LB 289, § 41.
66-695 Repealed. Laws 2011, LB 289, § 41.

(d) COMPRESSED FUEL TAX
66-6,102 Gallon equivalent, defined.

Gallon equivalent means:

(1) For compressed natural gas, the amount of compressed natural gas that is
deemed to be the energy equivalent of a gallon of gasoline according to the
National Institute of Standards and Technology Handbook 130 entitled Uni-
form Regulation for the Method of Sale of Commodities, Paragraph 2.27.1.3; or

(2) For liquefied natural gas, the amount of liquefied natural gas that is
deemed to be the energy equivalent of a gallon of diesel fuel at diesel fuel’s
lower heating value of one hundred twenty-eight thousand seven hundred
British thermal units, which amount shall be equal to six and six-hundredths
pounds of liquefied natural gas.

Source: Laws 1995, LB 182, § 6; Laws 2014, LB867, § 6.
Operative date January 1, 2015.

66-6,110 Retailer; return; filing requirements.

Each retailer shall file a tax return with the department on forms prescribed
by the department. Annual returns are required if the retailer’s yearly tax
liability is less than two hundred fifty dollars. Quarterly returns are required if
the retailer’s yearly tax liability is at least two hundred fifty dollars but less than
six thousand dollars. Monthly returns are required if the retailer’s yearly tax
liability is at least six thousand dollars. The return shall contain a declaration
by the person making the return to the effect that the statements contained in
the return are true and are made under penalties of law, which declaration has
the same force and effect as a verification of the return and is in lieu of such
verification. The return shall show such information as the department reason-
ably requires for the proper administration and enforcement of the Compressed
Fuel Tax Act. The retailer shall file the return in such format as prescribed by
the department on or before the twentieth day of the next succeeding calendar
month following the reporting period to which it relates. If the final filing date
falls on a Saturday, Sunday, or legal holiday, the next secular or business day is
the final filing date. The return is filed on time if transmitted or postmarked
before midnight of the final filing date.

Source: Laws 1995, LB 182, § 14; Laws 2000, LB 1067, § 24; Laws 2001,
LB 168, § 11; Laws 2004, LB 983, § 43; Laws 2012, LB727, § 20.

66-6,113 Compressed fuel tax; collection; commission.

(1) In lieu of the expense of remitting the compressed fuel tax and complying
with the statutes and rules and regulations related thereto, every retailer shall
be entitled to deduct and withhold a commission of two percent upon the first
five thousand dollars and one-half of one percent upon all amounts in excess of;
five thousand dollars remitted each tax period.

(2) Except as otherwise provided in the Compressed Fuel Tax Act, the per-
gallon amount of the tax shall be added to the selling price of every gallon of
such compressed fuel sold in this state and shall be collected from the
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purchaser so that the ultimate consumer bears the burden of the tax. The tax
shall be a direct tax on the retail or ultimate consumer precollected for the
purpose of convenience and facility to the consumer. The levy and assessment
on the retailer as specified in the act shall be as an agent of the state for the
precollection of the tax. The provisions of this section shall in no way affect the
method of collecting the tax as provided in the act. The tax imposed by this
section shall be collected and paid at the time, in the manner, and by those
persons specified in the act.

(3) In consideration of receiving the commission provided under subsection
(1) of this section, the retailer shall not be entitled to any deductions, credits, or
refunds arising out of such retailer’s failure or inability to collect any such taxes
from any subsequent purchaser of compressed fuel.

(4) A retailer shall not be entitled to a commission provided under subsection
(1) of this section for the amount of any understatement or refund of any such
taxes collected as a result of a final assessment occurring pursuant to a notice
of deficiency determination under section 66-722.

Source: Laws 1995, LB 182, § 17; Laws 1998, LB 1161, § 22; Laws 2012,
LB727, § 21.

ARTICLE 7
MOTOR FUEL TAX ENFORCEMENT AND COLLECTION

Section

66-712. Terms, defined.

66-719. Prohibited acts; financial penalties; department; powers; waiver of interest.

66-721. Notices; mailing requirements.

66-722. Returns; review by department; deficiency determination; procedure.

66-737. Repealed. Laws 2012, LB 727, § 58.

66-738. Motor Fuel Tax Enforcement and Collection Division; created within
Department of Revenue; powers and duties; funding; contracts authorized.

66-739. Motor Fuel Tax Enforcement and Collection Cash Fund; created; use;
investment.

66-712 Terms, defined.

For purposes of the Compressed Fuel Tax Act, the International Fuel Tax
Agreement Act, and sections 66-482 to 66-4,149, 66-501 to 66-531, and 66-712
to 66-736:

(1) Department means the Motor Fuel Tax Enforcement and Collection
Division of the Department of Revenue, except that for purposes of enforcement
of the International Fuel Tax Agreement Act, department means the Division of
Motor Carrier Services of the Department of Motor Vehicles;

(2) Motor fuel means any fuel defined as motor vehicle fuel in section 66-482,
any fuel defined as diesel fuel in section 66-482, and any fuel defined as
compressed fuel in section 66-6,100;

(3) Motor fuel laws means the Compressed Fuel Tax Act and sections 66-482
to 66-4,149, 66-501 to 66-531, and 66-712 to 66-736, except that for purposes of
enforcement of the International Fuel Tax Agreement Act, motor fuel laws
means the provisions of the International Fuel Tax Agreement Act and sections
66-712 to 66-736; and

(4) Person means any individual, firm, partnership, limited liability company,
company, agency, association, corporation, state, county, municipality, or other
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political subdivision. Whenever a fine, imprisonment, or both are prescribed or
imposed in sections 66-712 to 66-736, the word person as applied to a
partnership, a limited liability company, or an association means the partners
or members thereof.

Source: Laws 1991, LB 627, § 107; Laws 1993, LB 121, § 398; Laws
1994, LB 1160, § 95; Laws 1995, LB 182, § 52; Laws 1996, LB
1218, § 19; Laws 2004, LB 983, § 45; Laws 2011, LB289, § 35;
Laws 2012, LB727, § 22.

Cross References

Compressed Fuel Tax Act, see section 66-697.
International Fuel Tax Agreement Act, see section 66-1401.

66-719 Prohibited acts; financial penalties; department; powers; waiver of
interest.

(1) Any person who neglects or refuses to file the report or return due for any
period or to pay the tax due for any period within the time prescribed for the
filing of such report or return or for the payment of such tax under the motor
fuel laws shall automatically accrue a penalty of fifty dollars.

(2) Any person who neglects or refuses to file the report or return due for any
period or to pay the tax due for any period within ten days after the time
prescribed for the filing of such report or return or the payment of such tax
under the motor fuel laws shall, in addition to the penalty in subsection (1) of
this section, be subject to the larger of:

(a) A penalty of one hundred dollars; or
(b) A penalty of ten percent of the tax not paid.

(3)(a) Notwithstanding anything in subsection (1) or (2) of this section to the
contrary, no penalty shall be imposed upon any person who voluntarily reports
an underpayment of tax by filing an amended return and paying such tax if
such amended return is filed and payment is made within thirty days after the
date such tax was due.

(b) Except as provided in subsection (8) of this section, interest shall not be
waived on any additional tax due as reported on any amended return, and such
interest shall be computed from the date such tax was due.

(4) Any person who neglects or refuses to report and pay motor fuel tax on
methanol, naphtha, benzine, benzol, kerosene, or any other volatile, flammable,
or combustible liquid that is blended with motor vehicle fuel or undyed diesel
fuel shall be subject to a penalty equal to one hundred percent of the tax not
paid or one thousand dollars, whichever is larger. Such penalty shall be in
addition to the motor fuel tax due and all other penalties provided by law.

(5) If any person knowingly files a false report or return, the penalty shall be
equal to one hundred percent of the tax not paid or one thousand dollars,
whichever is larger, which penalty shall be in addition to all other penalties
provided by law.

(6) Any person who knowingly conducts any activities requiring a license or
permit under the motor fuel laws without a license or permit or after a license
or permit has been surrendered, suspended, or canceled shall automatically
accrue a penalty of one hundred dollars per day for each day such violation
continues.
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(7) The department may in its discretion waive all or any portion of the
penalties incurred upon sufficient showing by the taxpayer that the failure to
file or pay is not due to negligence, intentional disregard of the law, rules, or
regulations, intentional evasion of the tax, or fraud committed with intent to
evade the tax or that such penalties should otherwise be waived.

(8) The department may in its discretion waive any and all interest incurred
upon sufficient showing by the taxpayer that such interest should be waived.

(9) All penalties collected by the department under this section shall be
remitted to the State Treasurer for credit to the Highway Trust Fund.

Source: Laws 1991, LB 627, § 114; Laws 1993, LB 440, § 11; Laws 1996,
LB 1121, § 6; Laws 2000, LB 1067, § 27; Laws 2010, LB879, § 4.

66-721 Notices; mailing requirements.

All notices by the department required by the motor fuel laws shall be mailed
to the address of the licensee or permitholder as shown on the records of the
department.

Source: Laws 1991, LB 627, § 116; Laws 2012, LB727, § 23.

66-722 Returns; review by department; deficiency determination; procedure.

(1) As soon as practical after a return is filed, the department shall examine it
to determine the correct amount of tax. If the department finds that the amount
of tax shown on the return is less than the correct amount, it shall notify the
taxpayer of the amount of the deficiency determined.

(2) If any person fails to file a return or has improperly purchased motor fuel
without the payment of tax, the department shall estimate the person’s liability
from any available information and notify the person of the amount of the
deficiency determined.

(3) The amount of the deficiency determined shall constitute a final assess-
ment together with interest and penalties sixty days after the date on which
notice was mailed to the taxpayer at his or her last-known address unless a
written protest is filed with the department within such sixty-day period.

(4) The final assessment provisions of this section shall constitute a final
decision of the agency for purposes of the Administrative Procedure Act.

(5) An assessment made by the department shall be presumed to be correct.
In any case when the validity of the assessment is questioned, the burden shall
be on the person who challenges the assessment to establish by a preponder-
ance of the evidence that the assessment is erroneous or excessive.

(6)(a) Except in the case of a fraudulent return or of neglect or refusal to
make a return, the notice of a proposed deficiency determination shall be
mailed within three years after the twentieth day of the month following the
end of the period for which the amount proposed is to be determined or within
three years after the return is filed, whichever period expires later.

(b) The taxpayer and the department may agree, prior to the expiration of the
period in subdivision (a) of this subsection, to extend the period during which
the notice of a deficiency determination can be mailed. The extension of the
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period for the mailing of a deficiency determination shall also extend the period
during which a refund can be claimed.

Source: Laws 1991, LB 627, § 117; Laws 2000, LB 1067, § 28; Laws
2004, LB 983, § 50; Laws 2008, LB914, § 3; Laws 2012, LB727,
§ 24.

Cross References

Administrative Procedure Act, see section 84-920.

66-737 Repealed. Laws 2012, LB 727, § 58.

66-738 Motor Fuel Tax Enforcement and Collection Division; created within
Department of Revenue; powers and duties; funding; contracts authorized.

The Motor Fuel Tax Enforcement and Collection Division is hereby created
within the Department of Revenue. The division shall be funded by a separate
appropriation program within the department. All provisions of the Com-
pressed Fuel Tax Act, the Petroleum Release Remedial Action Act, the State
Aeronautics Department Act, and sections 66-482 to 66-4,149, 66-501 to 66-531,
and 66-712 to 66-736, pertaining to the Department of Revenue, the Tax
Commissioner, or the division, shall be entirely and separately undertaken and
enforced by the division, except that the division may utilize services provided
by other programs of the Department of Revenue in functional areas known on
July 1, 1991, as the budget subprograms designated revenue operations and
administration. Appropriations for the division that are used to fund costs
allocated for such functional operations shall be expended by the division in an
appropriate pro rata share and shall be subject to audit by the Auditor of Public
Accounts, at such time as he or she determines necessary, which audit shall be
provided to the budget division of the Department of Administrative Services
and the Legislative Fiscal Analyst by October 1 of the year under audit. Audit
information useful to other divisions of the Department of Revenue may be
shared by the Motor Fuel Tax Enforcement and Collection Division with the
other divisions of the department and the Division of Motor Carrier Services of
the Department of Motor Vehicles, but audits shall not be considered as a
functional operation for purposes of this section. Except for staff performing in
functional areas, staff funded from the separate appropriation program shall
only be utilized to carry out the provisions of such acts and sections. The
auditors and field investigators in the Motor Fuel Tax Enforcement and Collec-
tion Division shall be adequately trained for the purposes of motor fuel tax
enforcement and collection. The Tax Commissioner shall hire for or assign to
the division sufficient staff to carry out the responsibility of the division for the
enforcement of the motor fuel laws.

Funds appropriated to the division may also be used to contract with other
public agencies or private entities to aid in the issuance of motor fuel delivery
permit numbers as provided in subsection (2) of section 66-503, and such
contracted funds shall only be used for such purpose. The amount of any
contracts entered into pursuant to this section shall be appropriated and
accounted for in a separate budget subprogram of the division.

Source: Laws 1991, LB 627, § 141; Laws 1994, LB 1160, § 109; Laws
1996, LB 1121, § 11; Laws 1996, LB 1218, § 21; Laws 1999, LB
143, § 4; Laws 2011, LB289, § 36; Laws 2011, LB337, § 4; Laws
2012, LB727, § 25.
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Cross References

Compressed Fuel Tax Act, see section 66-697.
Petroleum Release Remedial Action Act, see section 66-1501.
State Aeronautics Department Act, see section 3-154.

66-739 Motor Fuel Tax Enforcement and Collection Cash Fund; created; use;
investment.

There is hereby created the Motor Fuel Tax Enforcement and Collection Cash
Fund. Such fund shall consist of appropriations to the fund and money
transferred to it pursuant to section 39-2215. The fund shall be used exclusively
for the costs of the Motor Fuel Tax Enforcement and Collection Division
created by section 66-738 and other related costs for the Department of]
Agriculture, the Nebraska State Patrol, and functional areas of the Department
of Revenue as provided by such section, except that transfers may be made
from the fund to the General Fund at the direction of the Legislature. Any
money in the Motor Fuel Tax Enforcement and Collection Cash Fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1991, LB 627, § 142; Laws 1994, LB 1066, § 53; Laws
1994, LB 1160, § 110; Laws 2009, First Spec. Sess., LB3, § 40.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 9
SOLAR ENERGY AND WIND ENERGY

Section

66-901. Legislative findings.

66-902. Definitions; where found.
66-902.01. Decommissioning security, defined.
66-907. Repealed. Laws 2012, LB 828, § 22.
66-909. Solar agreement, defined.

66-909.03. Repealed. Laws 2012, LB 828, § 22.

66-909.04. Wind agreement, defined.

66-910. Solar agreement; wind agreement; manner granted.

66-911. Repealed. Laws 2012, LB 828, § 22.

66-911.01. Solar agreement; wind agreement; land right or option to secure a land
right; requirements.

66-912. Solar agreement; wind agreement; how enforced.

66-912.01. Solar agreement; wind agreement; initial term; limitation; termination.

66-912.02. Interest in wind or solar resource; restriction on severance from surface
estate.

66-901 Legislative findings.

The Legislature hereby finds and declares that the use of solar energy and
wind energy in Nebraska: (1) Can help reduce the nation’s reliance upon
irreplaceable domestic and imported fossil fuels; (2) can reduce air and water
pollution resulting from the use of conventional energy sources; (3) requires
effective legislation and efficient administration of state and local programs to
be of greatest value to its citizens; and (4) is of such importance to the public
health, safety, and welfare that the state should take appropriate action to
encourage its use.
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As the use of solar energy and wind energy devices increases, the possibility
of future shading and obstruction of such devices by structures or vegetation
will also increase. The Legislature therefor declares that the purpose of sections
66-901 to 66-914 is to promote the public health, safety, and welfare by
protecting access to solar energy and wind energy as provided in sections
66-901 to 66-914.

Source: Laws 1979, LB 353, § 1; Laws 1997, LB 140, § 1; Laws 2012,
LB828, § 1.

66-902 Definitions; where found.

For purposes of sections 66-901 to 66-914, unless the context otherwise
requires, the definitions found in sections 66-902.01 to 66-909.04 apply.

Source: Laws 1979, LB 353, § 2; Laws 1997, LB 140, § 2; Laws 2012,
LB828, § 2.

66-902.01 Decommissioning security, defined.

Decommissioning security means a security instrument that is posted or
given by a wind developer to a municipality or other governmental entity to
ensure sufficient funding is available for removal of a wind energy conversion
system and reclamation at the end of the useful life of such a system.

Source: Laws 2012, LB828, § 3.

66-907 Repealed. Laws 2012, LB 828, § 22.
66-909 Solar agreement, defined.

Solar agreement shall mean a right, whether or not stated in the form of a
restriction, easement, covenant, or condition, in any deed, will, or other
instrument executed by any person for the purpose of insuring adequate access
of a solar energy system to solar energy.

Source: Laws 1979, LB 353, § 9; Laws 2012, LB828, § 5.

66-909.03 Repealed. Laws 2012, LB 828, § 22.

66-909.04 Wind agreement, defined.

Wind agreement means a right, whether or not stated in the form of a
restriction, easement, covenant, or condition, in any deed, wind easement, wind
option, lease, or lease option securing land for the study or production of wind-
generated energy or any other instrument executed by or on behalf of any
owner of land or air space for the purpose of allowing another party to study
the potential for or to develop a wind energy conversion system on such land or
in such air space.

Source: Laws 2012, LB828, § 4.

66-910 Solar agreement; wind agreement; manner granted.

Any property owner may grant a solar agreement or wind agreement in the
same manner and with the same effect as a conveyance of any other interest in
real property.

Source: Laws 1979, LB 353, § 10; Laws 1997, LB 140, § 6; Laws 2012,
LB38238, § 6.
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66-911 Repealed. Laws 2012, LB 828, § 22.

66-911.01 Solar agreement; wind agreement; land right or option to secure a
land right; requirements.

An instrument creating a land right or an option to secure a land right in real
property or the vertical space above real property for a solar agreement or a
wind agreement shall be created in writing, and the instrument, or an abstract,
shall be filed, duly recorded, and indexed in the office of the register of deeds of
the county in which the real property subject to the instrument is located. The
instrument shall include, but the contents are not limited to:

(1) The names of the parties;

(2) A legal description of the real property involved;
(3) The nature of the interest created;

(4) The consideration paid for the transfer;

(5) A description of the improvements the developer intends to make on the
real property, including, but not limited to: Roads; transmission lines; substa-
tions; wind turbines; and meteorological towers;

(6) A description of any decommissioning security or local requirements
related to decommissioning; and

(7) The terms or conditions, if any, under which the interest may be revised
or terminated.

An abstract under this section need not include the items described in
subdivisions (4) through (7) of this section.

Source: Laws 1997, LB 140, § 8; Laws 2009, LB568, § 5; Laws 2012,
LB828, § 7.

66-912 Solar agreement; wind agreement; how enforced.

A solar agreement or wind agreement may be enforced by injunction or
proceedings in equity or other civil action.

Source: Laws 1979, LB 353, § 12; Laws 1997, LB 140, § 9; Laws 2012,
LB3828, § 8.

66-912.01 Solar agreement; wind agreement; initial term; limitation; termi-
nation.

A solar agreement or wind agreement shall run with the land benefited and
burdened and shall terminate upon the conditions stated in the solar agreement
or wind agreement. The initial term of a solar agreement or wind agreement
shall not exceed forty years, except that the parties to a solar agreement or
wind agreement may extend or renew the initial term by mutual written
agreement. A wind agreement shall terminate if development of a wind energy
conversion system has not commenced within ten years after the effective date
of the wind agreement, except that this period may be extended by mutual
agreement of the parties to the wind agreement.

Source: Laws 2012, LB828, § 9.

66-912.02 Interest in wind or solar resource; restriction on severance from
surface estate.
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No interest in any wind or solar resource located on a tract of land and
associated with the production or potential production of wind or solar energy
on the tract of land may be severed from the surface estate.

Source: Laws 2012, LB828, § 10.

ARTICLE 10
ENERGY CONSERVATION

(b) LOW-INCOME HOME ENERGY CONSERVATION ACT

Section

66-1012. Act, how cited.

66-1014. Terms, defined.

66-1015. Energy Conservation Improvement Fund; created; investment;
department; duties.

66-1016. Program of eligible energy conservation grants; establishment and

administration; certification of improvement; cost share.
66-1019.01. Act; termination date.

(b) LOW-INCOME HOME ENERGY CONSERVATION ACT

66-1012 Act, how cited.

Sections 66-1012 to 66-1019.01 shall be known and may be cited as the Low-
Income Home Energy Conservation Act.

Source: Laws 2008, LB1001, § 1; Laws 2011, LB385, § 1.
Termination date July 1, 2019.

66-1014 Terms, defined.
For purposes of the Low-Income Home Energy Conservation Act:
(1) Department means the Department of Revenue;

(2) Eligible energy conservation grant means a grant paid to an eligible
person for an eligible energy conservation improvement;

(3) Eligible energy conservation improvement means a device, a method,
equipment, or material that reduces consumption of or increases efficiency in
the use of electricity or natural gas for a residence owned by an eligible person,
including, but not limited to, insulation and ventilation, storm or thermal doors
or windows, awnings, caulking and weatherstripping, furnace efficiency modifi-
cations, thermostat or lighting controls, replacement or modification of lighting
fixtures or bulbs to increase the energy efficiency of the home’s lighting system,
and systems to turn off or vary the delivery of energy;

(4) Eligible entity means an entity providing funds pursuant to section
66-1015 and which is a public power district organized under Chapter 70,
article 6, a rural public power district organized under Chapter 70, article 8, an
electric cooperative corporation organized under the Electric Cooperative Cor-
poration Act, a nonprofit corporation organized for the purpose of furnishing
electric service, a joint entity organized under the Interlocal Cooperation Act,
or a municipality;

(5) Eligible person means any resident of Nebraska who owns his or her
residence and whose household income is at or below one hundred fifty percent
of the federal poverty level, as determined in accordance with the Low-Income
Home Energy Conservation Act; and
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(6) Fiscal year means the state fiscal year which is the period July 1 to the
following June 30.

Source: Laws 2008, LB1001, § 3; Laws 2011, LB385, § 2.
Termination date July 1, 2019.

Cross References

Electric Cooperative Corporation Act, see section 70-701.
Interlocal Cooperation Act, see section 13-801.

66-1015 Energy Conservation Improvement Fund; created; investment; de-
partment; duties.

(1) The Energy Conservation Improvement Fund is created. There shall be a
separate subaccount within the fund for each eligible entity remitting funds and
administering a program of eligible energy conservation improvements. The
fund shall be administered by the department. Funds shall be remitted by the
department to the State Treasurer for deposit in the proper subaccount of the
fund from funds remitted by the eligible entity and state matching funds as
provided in subsection (2) of this section.

(2)(a) No later than September 1, 2012, and no later than September 1 of
each even-numbered year thereafter, any eligible entity planning on administer-
ing a program of eligible energy conservation improvements shall notify the
department of the amount the entity plans to remit pursuant to subdivision
(2)(b) of this section for each of the next two fiscal years.

(b) Commencing July 1, 2014, any eligible entity may remit up to fifty
thousand dollars per fiscal year for deposit in the subaccount of the fund for
that eligible entity. The amount deposited shall be matched from the amount
transferred by the state to the fund as provided in subsection (3) of this section
and deposited in the subaccount of the eligible entity. Amounts for deposit shall
be accepted on a first-come, first-served basis, and when a total of two hundred
fifty thousand dollars of deposits from eligible entities has been received in a
fiscal year, no further deposits shall be accepted. Any deposits received from
eligible entities after the dollar limit has been reached shall be returned to the
eligible entity. Any nonencumbered amount remaining in the fund at the end of
the fiscal year shall be transferred to the General Fund.

(3) Commencing July 1, 2014, and each fiscal year thereafter, it is the intent
of the Legislature to transfer two hundred fifty thousand dollars from the
General Fund to the Energy Conservation Improvement Fund for the purposes
of this section.

(4) Any money in the fund available for investment shall be invested by the
state investment officer pursuant to the Nebraska Capital Expansion Act and
the Nebraska State Funds Investment Act.

Source: Laws 2008, LB1001, § 4; Laws 2011, LB385, § 3.
Termination date July 1, 2019.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

66-1016 Program of eligible energy conservation grants; establishment and
administration; certification of improvement; cost share.
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(1) An eligible entity that has remitted funds to the department as provided in
section 66-1015 may establish and administer a program of eligible energy
conservation grants.

(2) The program shall provide for an eligible energy conservation grant from
the Energy Conservation Improvement Fund to an eligible person for installing
an eligible energy conservation improvement upon certification by the eligible
entity that it has approved an eligible energy conservation improvement for the
residence of the eligible person. The eligible entity shall verify the purchase and
installation of the eligible energy conservation improvement at the eligible
person’s residence.

(3) The eligible entity may require the eligible person to pay for a share of the
cost of the eligible energy conservation improvement, not to exceed twenty
percent of the total cost. The share of the cost to be paid by the eligible person
may be recovered by the eligible entity in monthly installments after completion
of the eligible energy conservation improvement by adding an amount to the
eligible person’s electrical bill.

(4) The eligible entity shall certify to the department the amount of money to
be distributed from the applicable subaccount of the Energy Conservation
Improvement Fund for payments of the energy conservation grants approved in
subsection (2) of this section. Requests for distribution may be filed no more
frequently than monthly. The department shall distribute money only to the
eligible entity.

Source: Laws 2008, LB1001, § 5; Laws 2011, LB385, § 4.
Termination date July 1, 2019.

66-1019.01 Act; termination date.

The Low-Income Home Energy Conservation Act terminates on July 1, 2019.

Source: Laws 2011, LB385, § 5.
Termination date July 1, 2019.

ARTICLE 13
ETHANOL
Section
66-1336. Administrator.
66-1345. Ethanol Production Incentive Cash Fund; created; use; investment;

transfers; duties.

66-1345.01. Corn and grain sorghum; excise tax; procedure.

66-1345.02. Excise tax; records required; remittance of tax; duties; calculations
required by Department of Agriculture; report.

66-1345.04. Transfer to Ethanol Production Incentive Cash Fund; legislative intent.

66-1336 Administrator.

The board shall retain the services of a full-time administrator to be appoint-
ed by the board. The administrator shall hold office at the pleasure of the
board.

Source: Laws 1993, LB 364, § 7; Laws 2012, LB782, § 89; Laws 2013,
LB222, § 21.

66-1345 Ethanol Production Incentive Cash Fund; created; use; investment;
transfers; duties.
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(1) There is hereby created the Ethanol Production Incentive Cash Fund
which shall be used by the board to pay the credits created in section 66-1344
to the extent provided in this section. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.
The State Treasurer shall transfer to the Ethanol Production Incentive Cash
Fund such money as shall be (a) appropriated to the Ethanol Production
Incentive Cash Fund by the Legislature, (b) given as gifts, bequests, grants, or
other contributions to the Ethanol Production Incentive Cash Fund from public
or private sources, (c) made available due to failure to fulfill conditional
requirements pursuant to investment agreements entered into prior to April 30,
1992, (d) received as return on investment of the Ethanol Authority and
Development Cash Fund, (e) credited to the Ethanol Production Incentive Cash
Fund from the excise taxes imposed by section 66-1345.01 through December
31, 2012, and (f) credited to the Ethanol Production Incentive Cash Fund
pursuant to sections 66-489, 66-726, 66-1345.04, and 66-1519.

(2) The Department of Revenue shall, at the end of each calendar month,
notify the State Treasurer of the amount of motor fuel tax that was not collected
in the preceding calendar month due to the credits provided in section 66-1344.
The State Treasurer shall transfer from the Ethanol Production Incentive Cash
Fund to the Highway Trust Fund an amount equal to such credits less the
following amounts:

(a) For 1993, 1994, and 1995, the amount generated during the calendar
quarter by a one-cent tax on motor fuel pursuant to sections 66-489 and
66-6,107;

(b) For 1996, the amount generated during the calendar quarter by a three-
quarters-cent tax on motor fuel pursuant to such sections;

(c) For 1997, the amount generated during the calendar quarter by a one-
half-cent tax on motor fuel pursuant to such sections; and

(d) For 1998 and each year thereafter, no reduction.

For 1993 through 1997, if the amount generated pursuant to subdivisions (a),
(b), and (c) of this subsection and the amount transferred pursuant to subsec-
tion (1) of this section are not sufficient to fund the credits provided in section
66-1344, then the credits shall be funded through the Ethanol Production
Incentive Cash Fund but shall not be funded through either the Highway Cash
Fund or the Highway Trust Fund. For 1998 and each year thereafter, the
credits provided in such section shall be funded through the Ethanol Produc-
tion Incentive Cash Fund but shall not be funded through either the Highway
Cash Fund or the Highway Trust Fund.

If, during any month, the amount of money in the Ethanol Production
Incentive Cash Fund is not sufficient to reimburse the Highway Trust Fund for
credits earned pursuant to section 66-1344, the Department of Revenue shall
suspend the transfer of credits by ethanol producers until such time as addition-
al funds are available in the Ethanol Production Incentive Cash Fund for
transfer to the Highway Trust Fund. Thereafter, the Department of Revenue
shall, at the end of each month, allow transfer of accumulated credits earned by
each ethanol producer on a prorated basis derived by dividing the amount in
the fund by the aggregate amount of accumulated credits earned by all ethanol
producers.
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(3) The State Treasurer shall transfer from the Ethanol Production Incentive
Cash Fund to the Management Services Expense Revolving Fund the amount
reported under subsection (4) of section 66-1345.02 for each calendar month of
the fiscal year as provided in such subsection.

(4) On December 31, 2012, the State Treasurer shall transfer one-half of the
unexpended and unobligated funds, including all subsequent investment inter-
est, from the Ethanol Production Incentive Cash Fund to the Nebraska Corn
Development, Utilization, and Marketing Fund and the Grain Sorghum Devel-
opment, Utilization, and Marketing Fund in the same proportion as funds were
collected pursuant to section 66-1345.01 from corn and grain sorghum. The
Department of Agriculture shall assist the State Treasurer in determining the
amounts to be transferred to the funds. The State Treasurer shall transfer the
remaining one-half of the unexpended and unobligated funds to the General
Fund.

(5) Whenever the unobligated balance in the Ethanol Production Incentive
Cash Fund exceeds twenty million dollars, the Department of Revenue shall
notify the Department of Agriculture at which time the Department of Agricul-
ture shall suspend collection of the excise tax levied pursuant to section
66-1345.01. If, after suspension of the collection of such excise tax, the balance
of the fund falls below ten million dollars, the Department of Revenue shall
notify the Department of Agriculture which shall resume collection of the excise
tax.

(6) On or before December 1, 2003, and each December 1 thereafter, the
Department of Revenue and the Nebraska Ethanol Board shall jointly submit a
report electronically to the Legislature which shall project the anticipated
revenue and expenditures from the Ethanol Production Incentive Cash Fund
through the termination of the ethanol production incentive programs pursuant;
to section 66-1344. The initial report shall include a projection of the amount of
ethanol production for which the Department of Revenue has entered agree-
ments to provide ethanol production credits pursuant to section 66-1344.01 and
any additional ethanol production which the Department of Revenue and the
Nebraska Ethanol Board reasonably anticipate may qualify for credits pursuant
to section 66-1344.

Source: Laws 1992, LB 754, § 9; R.S.Supp.,1992, § 66-1327; Laws 1993,
LB 364, § 16; Laws 1994, LB 961, § 2; Laws 1994, LB 1066,
§ 55; Laws 1994, LB 1160, § 114; Laws 1995, LB 182, § 62;
Laws 1995, LB 377, § 8; Laws 1999, LB 605, § 2; Laws 2001, LB
329, § 13; Laws 2001, LB 536, § 3; Laws 2004, LB 479, § 7;
Laws 2004, LB 983, § 59; Laws 2004, LB 1065, § 7; Laws 2007,
LB322, § 13; Laws 2007, LB701, § 27; Laws 2010, LB689, § 2;
Laws 2011, LB379, § 1; Laws 2012, LB782, § 90; Laws 2014,
LB130, § 1.
Effective date July 18, 2014.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
66-1345.01 Corn and grain sorghum; excise tax; procedure.

An excise tax is levied upon all corn and grain sorghum sold through
commercial channels in Nebraska or delivered in Nebraska. For any sale or
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delivery of corn or grain sorghum occurring on or after July 1, 1995, and
before January 1, 2000, the tax is three-fourths cent per bushel for corn and
three-fourths cent per hundredweight for grain sorghum. For any sale or
delivery of corn or grain sorghum occurring on or after January 1, 2000, and
before January 1, 2001, the tax is one-half cent per bushel for corn and one-half
cent per hundredweight for grain sorghum. For any sale or delivery of corn or
grain sorghum occurring on or after October 1, 2001, and before October 1,
2004, the tax is one-half cent per bushel for corn and one-half cent per
hundredweight for grain sorghum. For any sale or delivery of corn or grain
sorghum occurring on or after October 1, 2004, and before October 1, 2005, the
tax is three-fourths cent per bushel for corn and three-fourths cent per hun-
dredweight for grain sorghum. For any sale or delivery of corn or grain
sorghum occurring on or after October 1, 2005, and before October 1, 2012, the
tax is seven-eighths cent per bushel for corn and seven-eighths cent per
hundredweight for grain sorghum. The tax shall be in addition to any fee
imposed pursuant to sections 2-3623 and 2-4012.

The excise tax shall be imposed at the time of sale or delivery and shall be
collected by the first purchaser. The tax shall be collected, administered, and
enforced in conjunction with the fees imposed pursuant to sections 2-3623 and
2-4012. The tax shall be collected, administered, and enforced by the Depart-
ment of Agriculture. No corn or grain sorghum shall be subject to the tax
imposed by this section more than once.

In the case of a pledge or mortgage of corn or grain sorghum as security for
a loan under the federal price support program, the excise tax shall be
deducted from the proceeds of such loan at the time the loan is made. If, within
the life of the loan plus thirty days after the collection of the excise tax for corn
or grain sorghum that is mortgaged as security for a loan under the federal
price support program, the grower of the corn or grain sorghum so mortgaged
decides to purchase the corn or grain sorghum and use it as feed, the grower
shall be entitled to a refund of the excise tax previously paid. The refund shall
be payable by the department upon the grower’s written application for a
refund. The application shall have attached proof of the tax deducted.

The excise tax shall be deducted whether the corn or grain sorghum is stored
in this or any other state. The excise tax shall not apply to the sale of corn or
grain sorghum to the federal government for ultimate use or consumption by
the people of the United States when the State of Nebraska is prohibited from
imposing such tax by the Constitution of the United States and laws enacted
pursuant thereto.

Source: Laws 1995, LB 377, § 2; Laws 1996, LB 1336, § 7; Laws 1999,
LB 605, § 3; Laws 2001, LB 536, § 4; Laws 2004, LB 479, § §;
Laws 2004, LB 1065, § 8; Laws 2005, LB 90, § 18; Laws 2007,
LB322, § 14; Laws 2007, LB701, § 28; Laws 2010, LB689, § 3.

66-1345.02 Excise tax; records required; remittance of tax; duties; calcula-
tions required by Department of Agriculture; report.

(1) The first purchaser, at the time of sale or delivery, shall retain the excise
tax as provided in section 66-1345.01 and shall maintain the necessary records
of the excise tax for each sale or delivery of corn or grain sorghum. Records
maintained by the first purchaser shall provide (a) the name and address of the
seller or deliverer, (b) the date of the sale or delivery, (c) the number of bushels
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of corn or hundredweight of grain sorghum sold or delivered, and (d) the
amount of excise tax retained on each sale or delivery. The records shall be
open for inspection and audit by authorized representatives of the Department
of Agriculture during normal business hours observed by the first purchaser.

(2) The first purchaser shall render and have on file with the department by
the last day of each January, April, July, and October on forms prescribed by
the department a statement of the number of bushels of corn and hundred-
weight of grain sorghum sold or delivered in Nebraska. At the time the
statement is filed, the first purchaser shall pay and remit to the department the
excise tax.

(3) The department shall remit the excise tax collected to the State Treasurer
for credit to the Ethanol Production Incentive Cash Fund within thirty days
after the end of each quarter.

(4) The department shall calculate its costs in collecting and enforcing the
excise tax imposed by section 66-1345.01 and shall report such costs to the
budget division of the Department of Administrative Services within thirty days
after the end of the fiscal year. Sufficient funds to cover such costs shall be
transferred from the Ethanol Production Incentive Cash Fund to the Manage-
ment Services Expense Revolving Fund at the end of each calendar month.

Source: Laws 1995, LB 377, § 3; Laws 1999, LB 605, § 4; Laws 2001, LB
536, § 5; Laws 2007, LB322, § 15; Laws 2007, LB701, § 29;
Laws 2010, LB689, § 4.

66-1345.04 Transfer to Ethanol Production Incentive Cash Fund; legislative
intent.

(1) The State Treasurer shall transfer from the General Fund to the Ethanol
Production Incentive Cash Fund, on or before the end of each of fiscal years
1995-96 and 1996-97, $8,000,000 per fiscal year.

(2) It is the intent of the Legislature that the following General Fund amounts
be appropriated to the Ethanol Production Incentive Cash Fund in each of the
following years:

(a) For each of fiscal years 1997-98 and 1998-99, $7,000,000 per fiscal year;
(b) For fiscal year 1999-2000, $6,000,000;
(c) For fiscal year 2000-01, $5,000,000;

(d) For fiscal year 2001-02 and for each of fiscal years 2003-04 through
2006-07, $1,500,000;

(e) For each of fiscal years 2005-06 and 2006-07, $2,500,000 in addition to
the amount in subdivision (2)(d) of this section;

(f) For fiscal year 2007-08, $5,500,000;

(g) For each of fiscal years 2008-09 through 2011-12, $2,500,000;

(h) For each of fiscal years 2005-06 and 2006-07, $5,000,000 in addition to
the other amounts in this section;

(i) For fiscal year 2007-08, $15,500,000 in addition to the other amounts in
this section;

(j) For fiscal year 2009-10, $8,250,000 in addition to the other amounts in
this section;
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(k) For fiscal year 2010-11, $3,000,000 in addition to the other amounts in
this section; and
(1) For fiscal years 2011-12 and 2012-13, amounts totaling up to $1,000,000
in addition to the other amounts in this section.
Source: Laws 1995, LB 377, § 4; Laws 1999, LB 605, § 5; Laws 2001, LB
536, § 6; Laws 2002, Second Spec. Sess., LB 1, § 3; Laws 2005,
LB 90, § 19; Laws 2006, LB 968, § 1; Laws 2007, LB322, § 16;
Laws 2009, LB316, § 17; Laws 2011, LB378, § 24; Laws 2012,
LB969, § 7.

ARTICLE 14
INTERNATIONAL FUEL TAX AGREEMENT ACT

Section

66-1405. Tax rate; how determined; setoff authorized.
66-1406.02. License; director; powers.

66-1418. Trip permits; issuance; fees.

66-1405 Tax rate; how determined; setoff authorized.

The amount of the tax imposed and collected on behalf of this state under an
agreement shall be determined as provided in the Compressed Fuel Tax Act and
sections 66-482 to 66-4,149. The Department of Revenue in administering the
Compressed Fuel Tax Act and sections 66-482 to 66-4,149 shall provide infor-
mation and assistance to the director regarding the amount of tax imposed and
collected from time to time as may be necessary. The amount of tax due under
an agreement may be collected by setoff against any state income tax refund
due to the taxpayer pursuant to sections 77-27,210 to 77-27,221.

Source: Laws 1988, LB 836, § 5; Laws 1996, LB 1218, § 26; Laws 1997,
LB 720, § 20; Laws 2011, LB289, § 37.

Cross References

Compressed Fuel Tax Act, see section 66-697.

66-1406.02 License; director; powers.

(1) The director may suspend, revoke, cancel, or refuse to issue or renew a
license under the International Fuel Tax Agreement Act:

(a) If the applicant’s or licensee’s registration certificate issued pursuant to
the International Registration Plan Act has been suspended, revoked, or can-
celed or the director refused to issue or renew such certificate;

(b) If the applicant or licensee is in violation of sections 75-392 to 75-399;

(c) If the applicant’s or licensee’s security has been canceled;

(d) If the applicant or licensee failed to provide additional security as
required;

(e) If the applicant or licensee failed to file any report or return required by
the motor fuel laws, filed an incomplete report or return required by the motor
fuel laws, did not file any report or return required by the motor fuel laws
electronically, or did not file a report or return required by the motor fuel laws
on time;

(f) If the applicant or licensee failed to pay taxes required by the motor fuel
laws due within the time provided;
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(g) If the applicant or licensee filed any false report, return, statement, or
affidavit, required by the motor fuel laws, knowing it to be false;

(h) If the applicant or licensee would no longer be eligible to obtain a license;
or

(1) If the applicant or licensee committed any other violation of the Interna-
tional Fuel Tax Agreement Act or the rules and regulations adopted and
promulgated under the act.

(2) Prior to taking any action pursuant to subsection (1) of this section, the
director shall notify and advise the applicant or licensee of the proposed action
and the reasons for such action in writing, by regular United States mail, to his
or her last-known business address as shown on the application or license. The
notice shall also include an advisement of the procedures in subsection (3) of
this section.

(3) The applicant or licensee may, within thirty days after the mailing of the
notice, petition the director in writing for a hearing to contest the proposed
action. The hearing shall be commenced in accordance with the rules and
regulations adopted and promulgated by the Department of Motor Vehicles. If a
petition is filed, the director shall, within twenty days after receipt of the
petition, set a hearing date at which the applicant or licensee may show cause
why the proposed action should not be taken. The director shall give the
applicant or licensee reasonable notice of the time and place of the hearing. If
the director’s decision is adverse to the applicant or licensee, the applicant or
licensee may appeal the decision in accordance with the Administrative Proce-
dure Act.

(4) Except as provided in subsection (2) of section 60-3,205 and subsection
(8) of this section, the filing of the petition shall stay any action by the director
until a hearing is held and a final decision and order is issued.

(5) Except as provided in subsection (2) of section 60-3,205 and subsection
(8) of this section, if no petition is filed at the expiration of thirty days after the
date on which the notification was mailed, the director may take the proposed
action described in the notice.

(6) Except as provided in subsection (2) of section 60-3,205 and subsection
(8) of this section, if, in the judgment of the director, the applicant or licensee
has complied with or is no longer in violation of the provisions for which the
director took action under this section, the director may reinstate the license
without delay. An applicant for reinstatement, issuance, or renewal of a license
within three years after the date of suspension, revocation, cancellation, or
refusal to issue or renew shall submit a fee of one hundred dollars to the
director. The director shall remit the fee to the State Treasurer for credit to the
Highway Cash Fund.

(7) Suspension of, revocation of, cancellation of, or refusal to issue or renew
a license by the director shall not relieve any person from making or filing the
reports or returns required by the motor fuel laws in the manner or within the
time required.

(8) Any person who receives notice from the director of action taken pursuant
to subsection (1) of this section shall, within three business days, return such
registration certificate and license plates issued pursuant to section 60-3,198 to
the department. If any person fails to return the registration certificate and
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license plates to the department, the department shall notify the Nebraska State
Patrol that any such person is in violation of this section.

Source: Laws 1998, LB 1056, § 5; Laws 2003, LB 563, § 38; Laws 2006,
LB 853, § 22; Laws 2007, LB358, § 11; Laws 2009, LB331, § 13;
Laws 2012, LB751, § 47.

Cross References

Administrative Procedure Act, see section 84-920.
International Registration Plan Act, see section 60-3,192.

66-1418 Trip permits; issuance; fees.

(1) This subsection applies until the implementation date designated by the
director pursuant to subsection (2) of this section. The department shall provide
for a trip permit to be issued. Such trip permits shall be issued for a fee of
twenty dollars and shall be valid for a period of seventy-two hours. The carrier
enforcement division designated under section 60-1303 shall act as an agent for
the department in collecting the fees prescribed in this section and shall remit
all such fees collected to the State Treasurer for credit to the Highway Cash
Fund. Such trip permits shall be available at weighing stations operated by the
carrier enforcement division and at various vendor stations as determined
appropriate by the carrier enforcement division. Trip permits shall be obtained
at the first available location, whether that is a weighing station or a vendor
station. The vendor stations shall be entitled to collect and retain an additional
fee of ten percent of the fee collected pursuant to this section as reimbursement;
for the clerical work of issuing the permits.

(2) This subsection applies beginning on an implementation date designated
by the director. The director shall designate an implementation date which is
on or before January 1, 2015. A trip permit shall be issued before any person
required to obtain a trip permit enters this state. The trip permit shall be issued
by the director through Internet sales from the department’s web site. The trip
permit shall be issued for a fee of twenty dollars and shall be valid for a period
of seventy-two hours. The fee collected by the director shall be remitted to the
State Treasurer for credit to the Highway Cash Fund.

Source: Laws 2004, LB 983, § 63; Laws 2013, LB250, § 2.
ARTICLE 15
PETROLEUM RELEASE REMEDIAL ACTION

Section

66-1501. Act, how cited.

66-1519. Petroleum Release Remedial Action Cash Fund; created; use; investment.

66-1521. Petroleum release remedial action fee; amount; license required; filing;
violation; penalty; Motor Fuel Tax Enforcement and Collection Division
of the Department of Revenue; powers and duties; Petroleum Release
Remedial Action Collection Fund; created; use; investment.

66-1523. Reimbursement; amount; limitations; Prompt Payment Act applicable.

66-1525. Reimbursement; application; procedure; State Fire Marshal; duties;

reduction of reimbursement; notification required.
66-1529.02. Remedial actions by department; third-party claims; recovery of expenses.
66-1532. Repealed. Laws 2010, LB 832, § 3.

66-1501 Act, how cited.
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Sections 66-1501 to 66-1531 shall be known and may be cited as the
Petroleum Release Remedial Action Act.

Source: Laws 1989, LB 289, § 1; Laws 1991, LB 409, § 1; Laws 1994, LB
1160, § 116; Laws 1996, LB 1226, § 1; Laws 1998, LB 1161,
§ 26; Laws 2004, LB 962, § 103; Laws 2010, LB832, § 1.

66-1519 Petroleum Release Remedial Action Cash Fund; created; use; invest-
ment.

(1) There is hereby created the Petroleum Release Remedial Action Cash
Fund to be administered by the department. Revenue from the following
sources shall be remitted to the State Treasurer for credit to the fund:

(a) The fees imposed by sections 66-1520 and 66-1521;

(b) Money paid under an agreement, stipulation, cost-recovery award under
section 66-1529.02, or settlement; and

(c) Money received by the department in the form of gifts, grants, reimburse-
ments, property liquidations, or appropriations from any source intended to be
used for the purposes of the fund.

(2) Money in the fund may be spent for: (a) Reimbursement for the costs of]
remedial action by a responsible person or his or her designated representative
and costs of remedial action undertaken by the department in response to a
release first reported after July 17, 1983, and on or before June 30, 2016,
including reimbursement for damages caused by the department or a person
acting at the department’s direction while investigating or inspecting or during
remedial action on property other than property on which a release or suspect-
ed release has occurred; (b) payment of any amount due from a third-party
claim; (c) fee collection expenses incurred by the State Fire Marshal; (d) direct
expenses incurred by the department in carrying out the Petroleum Release
Remedial Action Act; (e) other costs related to fixtures and tangible personal
property as provided in section 66-1529.01; (f) interest payments as allowed by
section 66-1524; (g) claims approved by the State Claims Board authorized
under section 66-1531; and (h) the direct and indirect costs incurred by the
department in responding to spills and other environmental emergencies relat-
ed to petroleum or petroleum products.

(3) Transfers may be made from the Petroleum Release Remedial Action Cash
Fund to the General Fund at the direction of the Legislature. The State
Treasurer shall transfer one million five hundred thousand dollars from the
Petroleum Release Remedial Action Cash Fund to the Ethanol Production
Incentive Cash Fund on July 1 of each of the following years: 2004 through
2011.

(4) Any money in the Petroleum Release Remedial Action Cash Fund avail-
able for investment shall be invested by the state investment officer pursuant to
the Nebraska Capital Expansion Act and the Nebraska State Funds Investment,
Act.

Source: Laws 1989, LB 289, § 19; Laws 1991, LB 409, § 12; Laws 1993,
LB 237, § 1; Laws 1994, LB 1066, § 57; Laws 1996, LB 1226,
§ 7; Laws 1998, LB 1161, § 28; Laws 1999, LB 270, § 2; Laws
2001, LB 461, § 3; Laws 2002, LB 1003, § 41; Laws 2002, LB
1310, § 7; Laws 2003, LB 367, § 2; Laws 2004, LB 962, § 105;
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Laws 2004, LB 1065, § 9; Laws 2005, LB 40, § 4; Laws 2008,
LB1145, § 1; Laws 2009, LB154, § 15; Laws 2011, LB2, § 6;
Laws 2011, LB29, § 2; Laws 2012, LB873, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

66-1521 Petroleum release remedial action fee; amount; license required;
filing; violation; penalty; Motor Fuel Tax Enforcement and Collection Division
of the Department of Revenue; powers and duties; Petroleum Release Remedi-
al Action Collection Fund; created; use; investment.

(1) A petroleum release remedial action fee is hereby imposed upon the
producer, refiner, importer, distributor, wholesaler, or supplier who engages in
the sale, distribution, delivery, and use of petroleum within this state, except
that the fee shall not be imposed on petroleum that is exported. The fee shall
also be imposed on diesel fuel which is indelibly dyed. The amount of the fee
shall be nine-tenths of one cent per gallon on motor vehicle fuel as defined in
section 66-482 and three-tenths of one cent per gallon on diesel fuel as defined
in section 66-482. The amount of the fee shall be used first for payment of
claims approved by the State Claims Board pursuant to section 66-1531;
second, up to three million dollars of the fee per year shall be used for
reimbursement of owners and operators under the Petroleum Release Remedial
Action Act for investigations of releases ordered pursuant to section 81-15,124;
and third, the remainder of the fee shall be used for any other purpose
authorized by section 66-1519. The fee shall be paid by all producers, refiners,
importers, distributors, wholesalers, and suppliers subject to the fee by filing a
monthly return on or before the twentieth day of the calendar month following
the monthly period to which it relates. The pertinent provisions, specifically
including penalty provisions, of the motor fuel laws as defined in section 66-712
shall apply to the administration and collection of the fee except for the
treatment given refunds. There shall be a refund allowed on any fee paid on
petroleum which was taxed and then exported, destroyed, or purchased for use
by the United States Government or its agencies. The department may also
adjust for all errors in the payment of the fee. In each calendar year, no claim
for refund related to the fee can be for an amount less than ten dollars.

(2) No producer, refiner, importer, distributor, wholesaler, or supplier shall
engage in the sale, distribution, delivery, or use of petroleum in this state
without having first obtained a petroleum release remedial action license.
Application for a license shall be made to the Motor Fuel Tax Enforcement and
Collection Division of the Department of Revenue upon a form prepared and
furnished by the division. If the applicant is an individual, the application shall
include the applicant’s social security number. Failure to obtain a license prior
to engaging in the sale, distribution, delivery, or use of petroleum shall be a
Class IV misdemeanor. The division may suspend or cancel the license of any
producer, refiner, importer, distributor, wholesaler, or supplier who fails to pay
the fee imposed by subsection (1) of this section in the same manner as licenses
are suspended or canceled pursuant to section 66-720.

(3) The division may adopt and promulgate rules and regulations necessary to
carry out this section.
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(4) The division shall deduct and withhold from the petroleum release
remedial action fee collected pursuant to this section an amount sufficient to
reimburse the direct costs of collecting and administering the petroleum release
remedial action fee. Such costs shall not exceed one hundred fifty thousand
dollars for each fiscal year. The one hundred fifty thousand dollars shall be
prorated, based on the number of months the fee is collected, whenever the fee
is collected for only a portion of a year. The amount deducted and withheld for
costs shall be deposited in the Petroleum Release Remedial Action Collection
Fund which is hereby created. The Petroleum Release Remedial Action Collec-
tion Fund shall be appropriated to the Department of Revenue, except that
transfers may be made from the fund to the General Fund at the direction of
the Legislature. Any money in the Petroleum Release Remedial Action Collec-
tion Fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

(5) The division shall collect the fee imposed by subsection (1) of this section.

Source: Laws 1989, LB 289, § 21; Laws 1991, LB 409, § 14; Laws 1991,
LB 627, § 139; Laws 1994, LB 1066, § 58; Laws 1994, LB 1160,
§ 120; Laws 1997, LB 752, § 153; Laws 1998, LB 1161, § 31;
Laws 2000, LB 1067, § 31; Laws 2004, LB 983, § 66; Laws 2009,
LB165, § 1; Laws 2009, First Spec. Sess., LB3, § 41; Laws 2012,
LB727, § 26.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

66-1523 Reimbursement; amount; limitations; Prompt Payment Act applica-

ble.

(1) Except as provided in subsection (2) of this section, the department shall
provide reimbursement from the fund in accordance with section 66-1525 to
eligible responsible persons for the cost of remedial action for releases reported
after July 17, 1983, and on or before June 30, 2016, and for the cost of paying
third-party claims. The reimbursement for the cost of remedial action shall not
exceed nine hundred seventy-five thousand dollars per occurrence. The total of]
the claims paid under section 66-1531 and the reimbursement for third-party
claims shall not exceed one million dollars per occurrence. The responsible
person shall pay the first ten thousand dollars of the cost of the remedial action
or third-party claim, twenty-five percent of the remaining cost of the remedial
action or third-party claim not to exceed fifteen thousand dollars, and the
amount of any reduction authorized under subsection (5) of section 66-1525. If
the department determines that a responsible person was ordered to take
remedial action for a release which was later found to be from a tank not
owned or operated by such person, (a) such person shall be fully reimbursed
and shall not be required to pay the first cost or percent of the remaining cost
as provided in this subsection and (b) the first cost and percent of the
remaining cost not required to be paid by the person ordered to take remedial
action shall be paid to the fund as a cost of remedial action by the owner on
operator of the tank found to be the cause of the release. In no event shall
reimbursements or payments from the fund exceed the annual aggregate of one
million nine hundred seventy-five thousand dollars per responsible person.
Reimbursement of a cost incurred as a result of a suspension ordered by the
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department shall not be limited by this subsection if the suspension was caused
by insufficiency in the fund to provide reimbursement.

(2) Upon the determination by the department that the responsible person
sold no less than two thousand gallons of petroleum and no more than two
hundred fifty thousand gallons of petroleum during the calendar year immedi-
ately preceding the first report of the release or stored less than ten thousand
gallons of petroleum in the calendar year immediately preceding the first report
of the release, the department shall provide reimbursement from the fund in
accordance with section 66-1525 to such an eligible person for the cost of
remedial action for releases reported after July 17, 1983, and on or before June
30, 2016, and for the cost of paying third-party claims. The reimbursement for
the cost of remedial action shall not exceed nine hundred eighty-five thousand
dollars per occurrence. The total of the claims paid under section 66-1531 and
the reimbursement for third-party claims shall not exceed one million dollars
per occurrence. The responsible person shall pay the first five thousand dollars
of the cost of the remedial action or third-party claim, twenty-five percent of the
remaining cost of the remedial action or third-party claim not to exceed ten
thousand dollars, and the amount of any reduction authorized under subsection
(5) of section 66-1525. If the department determines that a responsible person
was ordered to take remedial action for a release which was later found to be
from a tank not owned or operated by such person, (a) such person shall be
fully reimbursed and shall not be required to pay the first cost or percent of the
remaining cost as provided in this subsection and (b) the first cost and percent
of the remaining cost not required to be paid by the person ordered to take
remedial action shall be paid to the fund as a cost of remedial action by the
owner or operator of the tank found to be the cause of the release. In no event
shall reimbursements or payments from the fund exceed the annual aggregate
of one million nine hundred eighty-five thousand dollars per responsible per-
son. Reimbursement of a cost incurred as a result of a suspension ordered by
the department shall not be limited by this subsection if the suspension was
caused by insufficiency in the fund to provide reimbursement.

(3) The department may make partial reimbursement during the time that
remedial action is being taken if the department is satisfied that the remedial
action being taken is as required by the department.

(4) If the fund is insufficient for any reason to reimburse the amount set forth
in this section, the maximum amount that the fund shall be required to
reimburse is the amount in the fund. If reimbursements approved by the
department exceed the amount in the fund, reimbursements with interest shall
be made when the fund is sufficiently replenished in the order in which the
applications for them were received by the department, except that an applica-
tion pending before the department on January 1, 1996, submitted by a local
government as defined in section 13-2202 shall, after July 1, 1996, be reim-
bursed first when funds are available. This exception applies only to local
government applications pending on and not submitted after January 1, 1996.

(5) Applications for reimbursement properly made before, on, or after April
16, 1996, shall be considered bills for goods or services provided for third
parties for purposes of the Prompt Payment Act.

(6) Notwithstanding any other provision of law, there shall be no reimburse-
ment from the fund for the cost of remedial action or for the cost of paying
third-party claims for any releases reported on or after July 1, 2016.
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(7) For purposes of this section, occurrence shall mean an accident, including
continuous or repeated exposure to conditions, which results in a release from
a tank.

Source: Laws 1989, LB 289, § 23; Laws 1991, LB 409, § 16; Laws 1993,
LB 237, § 2; Laws 1996, LB 1226, § 9; Laws 1998, LB 1161,
§ 32; Laws 1999, LB 270, § 3; Laws 2001, LB 461, § 4; Laws
2004, LB 962, § 106; Laws 2008, LB1145, § 2; Laws 2012,
LB&73, § 2.

Cross References

Prompt Payment Act, see section 81-2401.

66-1525 Reimbursement; application; procedure; State Fire Marshal; duties;
reduction of reimbursement; notification required.

(1) Any responsible person or his or her designated representative who has
taken remedial action in response to a release first reported after July 17, 1983,
and on or before June 30, 2016, or against whom there is a third-party claim
may apply to the department under the rules and regulations adopted and
promulgated pursuant to section 66-1518 for reimbursement for the costs of the
remedial action or third-party claim. Partial payment of such reimbursement to
the responsible person may be authorized by the department at the approved
stages prior to the completion of remedial action when a remedial action plan
has been approved. If any stage is projected to take more than ninety days to
complete partial payments may be requested every sixty days. Such partial
payment may include the eligible and reasonable costs of such plan or pilot
projects conducted during the remedial action.

(2) No reimbursement may be made unless the department makes the
following eligibility determinations:

(a) The tank was in substantial compliance with any rules and regulations of
the United States Environmental Protection Agency, the State Fire Marshal,
and the department which were applicable to the tank. Substantial compliance
shall be determined by the department taking into consideration the purposes
of the Petroleum Release Remedial Action Act and the adverse effect that any
violation of the rules and regulations may have had on the tank thereby causing
or contributing to the release and the extent of the remedial action thereby
required;

(b) Either the State Fire Marshal or the department was given notice of the
release in substantial compliance with the rules and regulations adopted and
promulgated pursuant to the Environmental Protection Act and the Petroleum
Products and Hazardous Substances Storage and Handling Act. Substantial
compliance shall be determined by the department taking into consideration
the purposes of the Petroleum Release Remedial Action Act and the adverse
effect that any violation of the notice provisions of the rules and regulations
may have had on the remedial action being taken in a prompt, effective, and
efficient manner;

(c) The responsible person reasonably cooperated with the department and
the State Fire Marshal in responding to the release;

(d) The department has approved the plan submitted by the responsible
person for the remedial action in accordance with rules and regulations
adopted and promulgated by the department pursuant to the Environmental
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Protection Act or the Petroleum Products and Hazardous Substances Storage
and Handling Act or that portion of the plan for which payment or reimburse-
ment is requested. However, responsible persons may undertake remedial
action prior to approval of a plan by the department or during the time that
remedial action at a site was suspended at any time after April 1995 because
the fund was insufficient to pay reimbursements and be eligible for reimburse-
ment at a later time if the responsible person complies with procedures
provided to the responsible party by the department or set out in rules and
regulations adopted and promulgated by the Environmental Quality Council;

(e) The costs for the remedial action were actually incurred by the responsi-
ble person or his or her designated representative after May 27, 1989, and were
eligible and reasonable;

() If reimbursement for a third-party claim is involved, the cause of action
for the third-party claim accrued after April 26, 1991, and the Attorney General
was notified by any person of the service of summons for the action within ten
days of such service; and

(g) The responsible person or his or her designated representative has paid
the amount specified in subsection (1) or (2) of section 66-1523.

(3) The State Fire Marshal shall review each application prior to consider-
ation by the department and provide to the department any information the
State Fire Marshal deems relevant to subdivisions (2)(a) through (g) of this
section. The State Fire Marshal shall issue a determination with respect to an
applicant’s compliance with rules and regulations adopted and promulgated by
the State Fire Marshal. The State Fire Marshal shall issue a compliance
determination to the department within thirty days after receiving an applica-
tion from the department.

(4) The department may withhold taking action on an application during the
pendency of an enforcement action by the state or federal government related
to the tank or a release from the tank.

(5) Reimbursements made for a remedial action may be reduced as much as
one hundred percent for failure by the responsible person to comply with
applicable statutory or regulatory requirements. In determining the amount of;
the reimbursement reduction, the department shall consider:

(a) The extent of and reasons for noncompliance;
(b) The likely environmental impact of the noncompliance; and
(c) Whether noncompliance was negligent, knowing, or willful.

(6) Except as provided in subsection (4) of this section, the department shall
notify the responsible person of its approval or denial of the remedial action
plan within one hundred twenty days after receipt of a remedial action plan
which contains all the required information. If after one hundred twenty days
the department fails to either deny, approve, or amend the remedial action plan
submitted, the proposed plan shall be deemed approved. If the remedial action
plan is denied, the department shall provide the reasons for such denial.

Source: Laws 1989, LB 289, § 25; Laws 1991, LB 409, § 17; Laws 1993,
LB 237, § 3; Laws 1994, LB 1349, § 10; Laws 1996, LB 1226,
§ 11; Laws 1998, LB 1161, § 33; Laws 1999, LB 270, § 4; Laws
2001, LB 461, § 5; Laws 2004, LB 962, § 107; Laws 2008,
LB1145, § 3; Laws 2012, LB873, § 3.
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Cross References

Environmental Protection Act, see section 81-1532.
Petroleum Products and Hazardous Substances Storage and Handling Act, sce section 81-15,117.

66-1529.02 Remedial actions by department; third-party claims; recovery of
expenses.

(1) The department may undertake remedial actions in response to a release
first reported after July 17, 1983, and on or before June 30, 2016, with money
available in the fund if:

(a) The responsible person cannot be identified or located;

(b) An identified responsible person cannot or will not comply with the
remedial action requirements; or

(c) Immediate remedial action is necessary, as determined by the Director of
Environmental Quality, to protect human health or the environment.

(2) The department may pay the costs of a third-party claim meeting the
requirements of subdivision (2)(f) of section 66-1525 with money available in
the fund if the responsible person cannot or will not pay the third-party claim.

(3) Reimbursement for any damages caused by the department or a person
acting at the department’s direction while investigating or inspecting or during
remedial action on property other than property on which a release or suspect-
ed release has occurred shall be considered as part of the cost of remedial
action involving the site where the release or suspected release occurred. The
costs shall be reimbursed from money available in the fund. If such reimburse-
ment is deemed inadequate by the party claiming the damages, the party’s
claim for damages caused by the department shall be filed as provided in
section 76-705.

(4) All expenses paid from the fund under this section, court costs, and
attorney’s fees may be recovered in a civil action in the district court of
Lancaster County. The action may be brought by the county attorney or
Attorney General at the request of the director against the responsible person.
All recovered expenses shall be deposited into the fund.

Source: Laws 1991, LB 409, § 19; Laws 1993, LB 3, § 41; Laws 1993, LB
237, § 4; Laws 1998, LB 1161, § 35; Laws 1999, LB 270, § 5;
Laws 2001, LB 461, § 6; Laws 2004, LB 962, § 108; Laws 2008,
LB1145, § 4; Laws 2012, LB873, § 4.

66-1532 Repealed. Laws 2010, LB 832, § 3.

ARTICLE 18
STATE NATURAL GAS REGULATION ACT

Section

66-1801. Act, how cited.

66-1808. Rate changes; term or condition of service; when effective.

66-1831. Public advocate; powers.

66-1839. Municipal Rate Negotiations Revolving Loan Fund; created; use;
administration; audit; investment; loan repayment.

66-1868. Rural infrastructure development; rural infrastructure surcharge tariff; filing
in additional filings; agreement; contents; gas supply cost adjustment tariff;
collection; refund; billing.

66-1801 Act, how cited.
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Sections 66-1801 to 66-1868 shall be known and may be cited as the State
Natural Gas Regulation Act.

Source: Laws 2003, LB 790, § 1; Laws 2006, LB 1249, § 2; Laws 2009,
LB658, § 1; Laws 2012, LB1115, § 9.

66-1808 Rate changes; term or condition of service; when effective.

(1) The provisions of this section do not apply to general rate filings.

(2) Unless the commission otherwise orders, no jurisdictional utility shall
make effective any changed rate or any term or condition of service pertaining
to the service or rates of such utility, except by filing the same with the
commission at least thirty days prior to the proposed effective date. The
commission, for good cause, may allow such changed rate or any term or
condition of service pertaining to the service or rates of any such utility, to
become effective on less than thirty days’ notice. If the commission allows a
change to become effective on less than thirty days’ notice, the effective date of
the allowed change shall be the date established in the commission order
approving such change or the date of the order if no effective date is otherwise
established. Any such proposed change shall be shown by filing with the
commission a schedule showing the changes, and such changes shall be plainly
indicated by proper reference marks in amendments or supplements to existing
tariffs, schedules, or classifications, or in new issues thereof.

(3) Whenever any jurisdictional utility files with the commission the changes
desired to be made and put in force by such utility, the commission, either upon
complaint or upon its own motion, may give notice and hold a hearing upon
such proposed changes. Pending such hearing, the commission may suspend
the operation of such change and defer the effective date of such change in rate
or any term or condition of service pertaining to the service or rates of any such
utility, by delivering to such utility a statement in writing of its reasons for such
suspension. The commission may not suspend a tariff filed pursuant to section
66-1868.

(4) The commission shall not delay the effective date of the proposed change
in rate or any term or condition of service pertaining to the service or rates of
any such jurisdictional utility, more than one hundred eighty days beyond the
date the utility filed its application requesting the proposed change. If the
commission does not suspend the proposed change within thirty days after the
date the same is filed by the utility, such proposed change shall be deemed
approved by the commission and shall take effect on the proposed effective
date. If the commission has not issued a final order on the proposed change in
any rate or any term or condition of service pertaining to the service or rates of
any such utility, within one hundred eighty days after the date the utility files its
application requesting the proposed change, then the proposed change shall be
deemed approved by the commission and the proposed change shall be effec-
tive immediately, except that (a) in any proceeding initiated as a result of a
filing by a utility of new or changed rates or terms and conditions of service,
the commission shall, within thirty days of the receipt of such filing, review the
applications, documents, and submissions made with such filing to determine
whether or not they conform to the minimum requirements of the commission
regarding such filings as established by applicable rule, regulation, or commis-
sion order. If such applications, documents, or submissions fail to substantially
conform with such requirements, they will be deemed defective and the filing
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shall not be deemed to have been made until such applications, documents, and
submissions are determined to be in conformity by the commission with
minimum standards, and (b) nothing in this subsection shall preclude the
jurisdictional utility and the commission from agreeing to a waiver or an
extension of the one-hundred-eighty-day period.

(5) Except as provided in subsection (4) of this section, no change shall be
made in any rate or in any term or condition of service pertaining to the service
or rates of any such jurisdictional utility, without the consent of the commis-
sion. Within thirty days after such changes have been authorized by the
commission or become effective as provided in subsection (4) of this section,
copies of all tariffs, schedules, and classifications, and all terms or conditions of;
service, except those determined to be confidential under rules and regulations
adopted by the commission, shall be available for public inspection in every
office and facility open to the general public of such jurisdictional utility in this
state.

(6) Except as to the time limits prescribed in subsection (4) of this section,
proceedings under this section shall be conducted in accordance with rules and
regulations adopted and promulgated pursuant to section 75-110.

Source: Laws 2003, LB 790, § 8; Laws 2012, LB1115, § 11.

66-1831 Public advocate; powers.
(1) The public advocate shall have the power to:

(a) Investigate the legality and reasonableness of rates, charges, and practices
of jurisdictional utilities except for tariffs subject to section 66-1868;

(b) Petition for relief, request, initiate, and intervene in any proceeding before
the commission concerning such utilities except for tariffs subject to section
66-1868;

(c) Represent and appear for ratepayers and the public in proceedings before
the commission and in any negotiations or other measures to resolve disputes
that give rise to such proceedings except for tariffs subject to section 66-1868;

(d) Represent and appear for ratepayers and the public in any negotiations or
other measures to resolve disputes that give rise to proceedings before the
commission and make and seek approval of agreements to settle such disputes
except for tariffs subject to section 66-1868; and

(e) Make motions for rehearing or reconsideration, appeal, or seek judicial
review of any order or decision of the commission regarding jurisdictional
utilities except for tariffs subject to section 66-1868.

(2) The public advocate shall not advocate for or on behalf of any single
individual, organization, or entity.

(3) The public advocate may enter into stipulations with other parties in any
proceeding to balance the interests of those it represents with the interests of
the jurisdictional utilities as a means of improving the quality of resulting
decisions in a highly technical environment and minimizing the cost of regula-
tion.

Source: Laws 2003, LB 790, § 31; Laws 2012, LB1115, § 12.

66-1839 Municipal Rate Negotiations Revolving Loan Fund; created; use;
administration; audit; investment; loan repayment.
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(1) The Municipal Rate Negotiations Revolving Loan Fund is created. The
fund shall be used to make loans to cities for rate negotiations under section
66-1838 or negotiations or litigation under section 66-1867, except that trans-
fers may be made from the fund to the General Fund at the direction of the
Legislature. Only one loan may be made for each rate filing made by a
jurisdictional utility within the scope of each section. Money in the Municipal
Natural Gas Regulation Revolving Loan Fund that is not necessary to finance
rate proceedings initiated prior to May 31, 2003, shall be transferred to the
Municipal Rate Negotiations Revolving Loan Fund on May 31, 2003, and
repayments of loans or other obligations owing to the Municipal Natural Gas
Regulation Revolving Loan Fund on May 31, 2003, shall be deposited in the
Municipal Rate Negotiations Revolving Loan Fund upon receipt. Any obli-
gations against or commitments of money from the Municipal Natural Gas
Regulation Revolving Loan Fund on May 31, 2003, shall be obligations or
commitments of the Municipal Rate Negotiations Revolving Loan Fund.

(2) The Municipal Rate Negotiations Revolving Loan Fund shall be adminis-
tered by the commission which shall adopt and promulgate rules and regula-
tions to carry out this section. The rules and regulations shall include:

(a) Loan application procedures and forms; and

(b) Fund-use monitoring and quarterly accounting of fund use.

(3) Applicants for a loan from the fund shall provide a budget statement
which specifies the proposed use of the loan proceeds. Such proceeds may only
be used for the costs and expenses incurred by the city to analyze rate filings
for the purposes specified in section 66-1838 or 66-1867. Such costs and
expenses may include the cost of rate consultants and attorneys and any othen
necessary costs related to the negotiation process or litigation under section
66-1867. Disbursements from the fund shall be audited by the commission. The
affected jurisdictional utility may petition the commission to initiate a proceed-
ing to determine whether the disbursements from the fund were expended by
the negotiating cities consistent with the requirements of this section.

(4) The fund shall be audited as part of the regular audit of the commission’s
budget, and copies of the audit shall be available to all cities and any jurisdic-
tional utility. Audits conducted pursuant to this section are public records.

(5) Any money in the fund available for investment shall be invested by the
state investment officer pursuant to the Nebraska Capital Expansion Act and
the Nebraska State Funds Investment Act. If the fund balance exceeds four
hundred thousand dollars, the income on the money in the fund shall be
credited to the permanent school fund until the balance of the Municipal Rate
Negotiations Revolving Loan Fund falls below such amount.

(6) A city which receives a loan under this section shall be responsible to
provide for the opportunity for all other cities engaged in the same negotiations
with the same jurisdictional utility to participate in all negotiations. Such city,
shall not exclude any other city from the information or benefits accruing from
the use of loan funds.

(7) Upon the conclusion of negotiations, regardless of the result, the loan
shall be repaid by the jurisdictional utility to the commission within thirty days
after the date upon which it is billed by the commission. The utility shall
recover the amount paid on the loan by a special surcharge on ratepayers who
are or will be affected by the rate increase request. These ratepayers may be
billed on their monthly statements for a period not to exceed twelve months,
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and the surcharge may be shown as a separate item on the statements as a
charge for rate negotiation expenses.

Source: Laws 2003, LB 790, § 39; Laws 2009, LB658, § 3; Laws 2009,
First Spec. Sess., LB3, § 42.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

66-1868 Rural infrastructure development; rural infrastructure surcharge
tariff; filing in additional filings; agreement; contents; gas supply cost adjust-
ment tariff; collection; refund; billing.

(1) Prior to undertaking rural infrastructure development pursuant to sec-
tions 66-2101 to 66-2107, a jurisdictional utility shall file a rural infrastructure
surcharge tariff with the commission consistent with the agreement negotiated
pursuant to subsection (2) of this section. The filing may be a joint filing with
other jurisdictional utilities and may affect more than one electing city. With
the rural infrastructure surcharge tariff, the jurisdictional utility shall file:

(a) A map of the unserved or underserved area it proposes to serve;

(b) A description of the project;

(¢) Information regarding support of the project from individuals, businesses,
or government entities;

(d) An executed agreement with the electing city or cities; and

(e) The factors the jurisdictional utility has considered pursuant to section
66-2105.

(2) An agreement submitted pursuant to subdivision (1)(d) of this section may
include, but shall not be limited to, terms and conditions that address the
following:

(a) Inclusion of representatives of the following possible parties: The electing
city or cities; the jurisdictional utility; an interstate natural gas pipeline compa-
ny; current and prospective customers; and any other interested parties;

(b) Impact on other cities, jurisdictional utilities, interstate natural gas
pipeline companies, and current and prospective customers;

(c) The possibility of a joint filing with other jurisdictional utilities and
agreements with other electing cities;

(d) The factors set forth in section 66-2105;

(e) The capacity of the project;

() The potential to enhance demand for natural gas capacity created by the
project;

(g) Ownership of the project or parts of the project;

(h) Participation by the electing city or cities and other parties to determine
the customer or customers which will receive the additional natural gas
capacity created by the project;

(i) Any matters involving rights-of-way and easements and fees, taxes, and
surcharges related thereto;

(j) The payment of costs of the rural infrastructure development, including,
but not limited to: (i) Proposed rate increases for customers of the electing city
or cities and within a city’s extraterritorial zoning jurisdiction, including direct
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customers and residential or commercial customers; (ii) any city funds, includ-
ing funds from the Local Option Municipal Economic Development Act, which
may be used to pay for consultants, issue bonds, lower proposed rate increases,
or otherwise finance the rural infrastructure development project; and (iii)
contributions from direct customers or other sources, including, but not limited
to, state or federal grants or loans; and

(k) Reimbursement of costs to the electing city or cities or ratepayers of the
electing city or cities, including ratepayers in a city’s extraterritorial zoning
jurisdiction.

(3) A jurisdictional utility may file a gas supply cost adjustment tariff with the
commission, consistent with the agreement negotiated pursuant to subsection
(2) of this section, that adjusts the jurisdictional utility’s residential or commer-
cial customer rates to provide for the recovery of, but not limited to, costs
related to ongoing gas supply, transmission, pipeline capacity, storage, financial
instruments, or interstate pipeline charges or other related costs for rural
infrastructure development.

(4) A rural infrastructure surcharge tariff or gas supply cost adjustment tariff
shall become effective immediately upon filing with the commission of all items
required under this section.

(5) Any rural infrastructure surcharge tariff or gas supply cost adjustment
tariff, and any future changes thereto, applied to high-volume customers
obtaining direct service and to general system residential or commercial
customers subject to jurisdiction of the commission shall be calculated and
implemented in a manner proposed by the jurisdictional utility consistent with
the agreement negotiated pursuant to subsection (2) of this section.

(6) The rural infrastructure surcharge tariff or gas supply cost adjustment
tariff, and any future changes thereto, shall first be applied to customers
receiving direct service from the rural infrastructure development. If such
resulting rates are uneconomic or commercially unreasonable to those custom-
ers, the jurisdictional utility shall recover the costs above the rates determined
by the jurisdictional utility to be economical or commercially reasonable from
general system residential or commercial customers in the electing city in a
manner proposed by the jurisdictional utility consistent with the agreement
negotiated pursuant to subsection (2) of this section.

(7) A jurisdictional utility may collect a rural infrastructure surcharge or gas
supply cost adjustment until costs are fully recovered even if the jurisdictional
utility has not filed for or is the subject of a new general rate proceeding within
that period of time.

(8) No more than once annually, the commission may initiate a proceeding
and conduct a public hearing to determine whether the rural infrastructure
surcharge of a jurisdictional utility reflects the actual costs of the rural infra-
structure development and to reconcile any amounts collected from ratepayers
with actual costs incurred by the jurisdictional utility. The commission shall
make a decision as to whether the rural infrastructure surcharge reflects actual
costs within ninety days after initiating the proceeding. The rural infrastructure
surcharge shall be presumed to reflect the actual costs of the rural infrastruc-
ture development, unless the contrary is shown.

(9) Any refund, including interest thereon, shall be made to presently served
ratepayers in the electing city by an appropriate adjustment shown as a credit
on subsequent bills during a period selected by the jurisdictional utility, not to
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exceed twelve months, or by a cash refund at the option of the jurisdictional
utility. The jurisdictional utility shall not be required to provide such refunds to
ratepayers served at competitively set or negotiated rates or under alternative
rate mechanisms when the ratepayer is paying less than the full rate deter-
mined pursuant to the gas supply cost adjustment rate schedule or under a
customer choice or unbundling program.

(10) A jurisdictional utility is not required to proceed with rural infrastruc-
ture development in an unserved or underserved area unless required to do so
under an agreement with an electing city or cities.

(11) A jurisdictional utility utilizing a rural infrastructure surcharge shall
separately identify the surcharge on each customer’s bill using language suffi-
ciently clear to identify the purpose of the surcharge.

(12) For purposes of this section:
(a) City means a city of the first or second class or village;

(b) Electing city means a city that has elected through its governing body to
benefit from additional natural gas supply made possible by a rural infrastruc-
ture development and has executed an agreement with the jurisdictional utility;
serving the city and the city’s extraterritorial zoning jurisdiction to provide the
additional natural gas supply in accordance with terms and conditions mutually;
acceptable to the city and jurisdictional utility consistent with the agreement
negotiated pursuant to subsection (2) of this section;

(¢) Rural infrastructure development means planning, financing, develop-
ment, acquisition, construction, owning, operating, and maintaining a natural
gas pipeline facility or entering into agreements with an interstate pipeline for
existing, new, or expanded capacity on the interstate pipeline’s system for the
transportation of natural gas necessary to supply unserved or underserved
areas; and

(d) Rural infrastructure surcharge means a surcharge through which a
jurisdictional utility may recover costs for rural infrastructure development.

Source: Laws 2012, LB1115, § 10.

Cross References

Local Option Municipal Economic Development Act, see section 18-2701.

ARTICLE 19
WIND MEASUREMENT EQUIPMENT

Section
66-1901. Wind measurement equipment; registration with Department of Aeronautics;
data available to public; removal of equipment; report required.

66-1901 Wind measurement equipment; registration with Department of
Aeronautics; data available to public; removal of equipment; report required.

(1) All wind measurement equipment associated with the development or
study of wind-powered electric generation, whether owned or leased, shall be
registered with the Department of Aeronautics if the equipment is at least fifty
feet in height above the ground and is located outside the boundaries of any
incorporated city or village.

(2)(a) On or before January 1, 2013, all such equipment installed prior to July
15, 2010, shall be either lighted, marked with balls at least twenty-one inches in
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diameter, painted, or modified in some other manner so it is recognizable in
clear air during daylight hours from a distance of not less than two thousand
feet.

(b) All such equipment installed on or after July 15, 2010, shall be either
lighted or painted.

(3) The person or firm that owns or leases equipment described in subsection
(1) of this section shall register it within fifteen days after July 15, 2010, in the
case of equipment installed before such date or within thirty days after
installation in the case of equipment installed on or after such date. Such
registration shall include the equipment’s exact location and height above the
ground, the name of the person or firm registering the equipment, the method
used to make the equipment recognizable as provided in subsection (2) of this
section, and the name and telephone number of a contact person for any issues
related to such equipment. Within five days after receiving such registration,
the department shall make all data included in the registration available to the
public.

(4) Any person or firm that removes equipment subject to the registration
requirements of this section shall report the removal to the department within
thirty days after such removal.

Source: Laws 2010, LB1048, § 8.

ARTICLE 20
NATURAL GAS FUEL BOARD

Section
66-2001. Natural Gas Fuel Board; established; members; terms; vacancy; meetings;
duties; State Energy Office; administrative support.

66-2001 Natural Gas Fuel Board; established; members; terms; vacancy;
meetings; duties; State Energy Office; administrative support.

(1) The Natural Gas Fuel Board is hereby established to advise the State
Energy Office regarding the promotion of natural gas as a motor vehicle fuel in
Nebraska. The board shall provide recommendations relating to:

(a) Distribution, infrastructure, and workforce development for natural gas to
be used as a motor vehicle fuel;

(b) Loans, grants, and tax incentives to encourage the use of natural gas as a
motor vehicle fuel for individuals and public and private fleets; and

(c) Such other matters as it deems appropriate.

(2) The board shall consist of eight members appointed by the Governor. The
Governor shall make the initial appointments by October 1, 2012. The board
shall include:

(a) One member representing a jurisdictional utility as defined in section
66-1802;

(b) One member representing a metropolitan utilities district;

(c) One member representing the interests of the transportation industry in
the state;

(d) One member representing the interests of the business community in the
state, specifically fueling station owners or operators;

(e) One member representing natural gas marketers or pipelines in the state;
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(f) One member representing automobile dealerships or repair businesses in
the state;

(g) One member representing labor interests in the state; and

(h) One member representing environmental interests in the state, specifically
air quality.

(3) All appointments shall be subject to the approval of a majority of the
members of the Legislature if the Legislature is in session, and if the Legislature
is not in session, any appointment to fill a vacancy shall be temporary until the
next session of the Legislature, at which time a majority of the members of the
Legislature may approve or disapprove such appointment.

(4) Members shall be appointed for terms of four years, except that of the
initial appointees the terms of the members representing a jurisdictional utility,
and a metropolitan utilities district shall expire on September 30, 2015, the
terms of the members representing the transportation industry, the business
community, natural gas marketers or pipelines, and automobile dealerships or
repair businesses shall expire on September 30, 2014, and the terms of the
members representing labor and environmental interests shall expire on Sep-
tember 30, 2013. Members may be reappointed. A member shall serve until a
successor is appointed and qualified.

(5) A vacancy on the board shall exist in the event of death, disability,
resignation, or removal for cause of a member. Any vacancy on the board
arising other than from the expiration of a term shall be filled by appointment
for the unexpired portion of the term. An appointment to fill a vacancy shall be
made by the Governor with the approval of a majority of the Legislature, and
any person so appointed shall have the same qualifications as the person whom
he or she succeeds.

(6) The board shall meet at least once annually.

(7) The members shall not be reimbursed for expenses associated with
carrying out their duties as members.

(8) The State Energy Office shall provide administrative support to the board
as necessary so that the board may carry out its duties.

Source: Laws 2012, LB1087, § 1.

ARTICLE 21
RURAL INFRASTRUCTURE DEVELOPMENT

Section

66-2101. Legislative declaration.

66-2102. Terms, defined.

66-2103. City; utilization of funds; powers.

66-2104. Rural infrastructure development; jurisdictional utility; powers.
66-2105. Jurisdictional utility; consider factors.

66-2106. Jurisdictional utility; applicability of other law.

66-2107. Sections; applicability.

66-2101 Legislative declaration.

The Legislature declares it is the public policy of this state to provide
adequate natural gas pipeline facilities and service in order to expand and
diversify the Nebraska economy resulting in increased employment, new and
expanded businesses and industries, and new and expanded sources of tax
revenue.

Source: Laws 2012, LB1115, § 1.
2014 Cumulative Supplement 2460



RURAL INFRASTRUCTURE DEVELOPMENT §66-2106

66-2102 Terms, defined.

For purposes of sections 66-2101 to 66-2107:

(1) City means a city of the first or second class or village;

(2) Jurisdictional utility has the same meaning as in section 66-1802;

(3) Natural gas pipeline facility means a pipeline, pump, compressor, or
storage or other facility, structure, or property necessary, useful, or incidental
in the transportation of natural gas; and

(4) Rural infrastructure development means planning, financing, develop-
ment, acquisition, construction, owning, operating, and maintaining a natural
gas pipeline facility or entering into agreements with an interstate pipeline for
existing, new, or expanded capacity on the interstate pipeline’s system for the
transportation of natural gas necessary to supply unserved or underserved
areas; and

(5) Unserved or underserved area means an area in this state lacking
adequate natural gas pipeline capacity to meet the demand of existing or
potential end-use customers as determined by the jurisdictional utility presently
serving the area. Unserved or underserved area does not include any area
within a city of the primary or metropolitan class.

Source: Laws 2012, LB1115, § 2.

66-2103 City; utilization of funds; powers.

A city that has been authorized to utilize funds pursuant to the Local Option
Municipal Economic Development Act for purposes of sections 66-1868 and
66-2101 to 66-2107 shall have all necessary powers to implement and to carry
out its powers and duties under such sections.

Source: Laws 2012, LB1115, § 3.

Cross References

Local Option Municipal Economic Development Act, see section 18-2701.

66-2104 Rural infrastructure development; jurisdictional utility; powers.

A jurisdictional utility may undertake rural infrastructure development neces-
sary to supply unserved or underserved areas in or adjacent to areas presently
served by the jurisdictional utility and not served by another jurisdictional
utility.

Source: Laws 2012, LB1115, § 4.

66-2105 Jurisdictional utility; consider factors.

Prior to undertaking rural infrastructure development, a jurisdictional utility
shall consider factors such as the economic impact to the area, economic
feasibility, whether other options may be more in the public interest, such as
utilization of any existing or planned interstate or intrastate pipeline facilities of
private persons, companies, firms, or corporations, and the likelihood of]
successful completion and ongoing operation of the facility.

Source: Laws 2012, LB1115, § 5.

66-2106 Jurisdictional utility; applicability of other law.
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A jurisdictional utility shall not be subject to the State Natural Gas Regula-
tion Act to the extent it is exercising power granted in section 66-2104 except as
specifically provided otherwise but shall be subject to sections 75-501 to
75-503.

Source: Laws 2012, LB1115, § 6.

Cross References

State Natural Gas Regulation Act, see section 66-1801.

66-2107 Sections; applicability.

Sections 66-2101 to 66-2106 do not apply to a natural gas utility owned or
operated by a city or a metropolitan utilities district.

Source: Laws 2012, LB1115, § 7.
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CHAPTER 67
PARTNERSHIPS

Article.

2. Nebraska Uniform Limited Partnership Act.
Part I—General Provisions. 67-234.
Part II—Formation; Certificate of Limited Partnership. 67-248.02.
Part XI—Miscellaneous. 67-296.
Part XII—Conversion. 67-297 to 67-2,100.

4. Uniform Partnership Act of 1998.
Part IX—Conversions and Mergers. 67-450.
Part X—Limited Liability Partnership. 67-455, 67-456.

ARTICLE 2
NEBRASKA UNIFORM LIMITED PARTNERSHIP ACT

PART I. GENERAL PROVISIONS

Section
67-234. Limited partnership name.

PART II. FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP
67-248.02. Merger or consolidation; procedure; effect.
PART XI. MISCELLANEOUS
67-296. Act, how cited.
PART XII. CONVERSION

67-297. Conversion; plan.
67-298. Conversion; articles of conversion.
67-299. Effect of conversion.

67-2,100.  Existing conversion; effect.

PART I
GENERAL PROVISIONS

67-234 Limited partnership name.

The name of each limited partnership as set forth in its certificate of limited
partnership:

(1) Shall contain the words limited partnership or limited or the abbrevia-
tions L.P. or Ltd.;

(2) May not contain the name of a limited partner unless (i) it is also the
name of a general partner, the corporate name of a corporate general partner,
or the company name of a limited liability company general partner, (ii) the
business of the limited partnership had been carried on under that name before
the admission of that limited partner, or (iii) the use of the name of a limited
partner in the name of the limited partnership is merely coincidental and not
intended to mislead the public to believe that such limited partner is a general
partner;

(3) Shall not be the same as or deceptively similar to, upon the records in the
office of the Secretary of State, a trade name registered in this state pursuant to
sections 87-208 to 87-219.01;
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(4) Shall not be the same as or deceptively similar to, upon the records in the
office of the Secretary of State, any other business entity name registered or on
file with the Secretary of State pursuant to Nebraska law, except that a limited
partnership may register under any name which is deceptively similar to, upon
the records in the office of the Secretary of State, a business entity name
registered or on file with the Secretary of State pursuant to Nebraska law with
the consent of the other business entity or with the transfer of such name by the
other business entity, which written consent or transfer shall be filed with the
Secretary of State; and

(5) May contain the following words or abbreviations of like import: Compa-
ny; association; club; foundation; fund; institute; society; union; syndicate; or
trust.

Source: Laws 1981, LB 272, § 2; Laws 1989, LB 482, § 7; Laws 1993, LB
121, § 401; Laws 1997, LB 44, § 10; Laws 2003, LB 464, § 7;
Laws 2011, LB462, § 5.

PART II
FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP

67-248.02 Merger or consolidation; procedure; effect.

(a)(1) A domestic limited partnership may merge or consolidate with one or
more domestic or foreign limited partnerships or other business entities pursu-
ant to an agreement or plan of merger or consolidation adopted in accordance
with this section setting forth:

(A) The name of each limited partnership or business entity that is a party to
the merger or consolidation;

(B) The name, type of business entity, and jurisdiction of formation of the
surviving limited partnership or business entity into which the limited partner-
ship and such other business entities will merge or the name, type of business
entity, and jurisdiction of formation of the new business entity resulting from
the consolidation of the limited partnership and the other business entities that
are party to a plan of consolidation;

(C) The terms and conditions of the merger or consolidation, including the
manner and basis of converting the interests of the partners, members, on
shareholders, as the case may be, of each limited partnership or business entity
that is a party to such merger or consolidation into interests or obligations of
the surviving or new limited partnership or business entity resulting therefrom
or into money or other property in whole or in part; and

(D) Such other provisions as the merging or consolidating limited partner-
ships or business entities may desire.

(2) Notwithstanding the provisions of section 67-450, an agreement or plan of
merger or consolidation shall be approved (A) by each domestic limited
partnership that is a party thereto in accordance with the voting provisions of
its partnership agreement or, if not so provided, by each general partner and by
limited partners who own in the aggregate more than a fifty percent interest in
the profits of such limited partnership owned by all of the limited partners or, if
there is more than one class or group of limited partners, then by limited
partners of each class or group of limited partners, in either case, who own in
the aggregate more than fifty percent of the then current percentage of othen
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interest in the profits of such limited partnership owned by all of the limited
partners in each such class or group and (B) by each other business entity that
is a party thereto in accordance with the laws under which such business entity
was formed and in accordance with the applicable requirements of its organiza-
tional documents. Notwithstanding such approval, at any time before the
articles of merger or consolidation are filed, an agreement or plan of merger or
of consolidation may be terminated or amended pursuant to a provision for
such termination or amendment contained in such agreement or plan of
merger or of consolidation.

(b) As used in this section:

(1) Business entity means a domestic or foreign corporation; a domestic or
foreign partnership; a domestic or foreign limited partnership; or a domestic or
foreign limited liability company; and

(2) Organizational documents includes:

(A) For a domestic or foreign corporation, its articles of incorporation,
bylaws, and other agreements among its shareholders which are authorized by
its governing statute or comparable records as provided in its governing
statute;

(B) For a domestic or foreign partnership, its partnership agreement;

(C) For a domestic or foreign limited partnership, its certificate of limited
partnership and partnership agreement; and

(D) For a domestic or foreign limited liability company, its certificate or
articles of organization and operating agreement or comparable records as
provided in its governing statute.

(c) After a plan of merger or consolidation with respect to a domestic limited
partnership is approved in accordance with this section, the surviving or
resulting business entity shall deliver to the Secretary of State for filing articles
of merger or consolidation setting forth:

(1) The plan of merger or consolidation;

(2) A statement to the effect that the requisite approval was obtained by the
partners, members, or shareholders, as the case may be, of each business entity
that is a party to such plan of merger or consolidation; and

(3) If the surviving or resulting business entity of a merger or consolidation is
not a domestic business entity, an agreement by the surviving or resulting
business entity that it may be served with process within or outside this state in
any proceeding in the courts of this state for the enforcement of any obligation
of such former domestic limited partnership.

(d) If the surviving or resulting business entity of a merger or consolidation
under this section is a domestic corporation, then the merger or consolidation
shall become effective and shall have the effects provided in sections 21-2,161
to 21-2,168. If the surviving or resulting business entity of a merger or
consolidation under this section is a domestic limited liability company, then
the merger or consolidation shall become effective and shall have the effects
provided in sections 21-170 to 21-174. If the surviving or resulting business
entity of a merger or consolidation under this section is a domestic partnership
other than a limited partnership, then the merger or consolidation shall become
effective and shall have the effects provided in sections 67-450 to 67-452. If the
surviving or resulting business entity of a merger or consolidation is a domestic
limited partnership, then:
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(1) The merger or consolidation shall take effect on the later of:

(A) The approval of the plan or agreement of merger or consolidation as
provided in this section;

(B) The filing of all documents required by law to be filed as a condition to
the effectiveness of the merger or consolidation; or

(C) Any effective date specified in the plan or agreement of merger or
consolidation;

(2) The several limited partnerships and other business entities which are
parties to the plan or agreement of merger or consolidation shall be a single
limited partnership which, in the case of a merger, shall be that limited
partnership designated in the merger plan or agreement as the surviving
limited partnership and, in the case of a consolidation, shall be the new limited
partnership provided for in the consolidation plan or agreement;

(3) The separate existence of all limited partnerships and other business
entities which are parties to the plan or agreement of merger or consolidation,
except the surviving or new limited partnership, shall cease;

(4) The surviving or new limited partnership shall have all the rights,
privileges, immunities, and powers and shall be subject to all the duties and
liabilities of a limited partnership organized under the Nebraska Uniform
Limited Partnership Act;

(5) The surviving or new limited partnership shall possess all the rights,
privileges, immunities, and powers, of a public as well as of a private nature, of
each of the merging or consolidating limited partnerships and other business
entities, subject to the Nebraska Uniform Limited Partnership Act. All property,
real, personal, and mixed, all debts due on whatever account, all other things
and causes of actions, and all and every other interest belonging to or due to
any of the limited partnerships and other business entities, as merged or
consolidated, shall be taken and deemed to be transferred to and vested in the
surviving or new limited partnership without further act and deed and shall
thereafter be the property of the surviving or new limited partnership as they
were of any of such merging or consolidating business entities. The title to any
real property or any interest in such property vested in any of such merging or
consolidating business entities shall not revert or be in any way impaired by
reason of such merger or consolidation;

(6) Such surviving or new limited partnership shall be responsible and liable
for all the liabilities and obligations of each of the limited partnerships and
other business entities so merged or consolidated. Any claim existing or action
or proceeding pending by or against any of such limited partnerships or other
business entities may be prosecuted as if such merger or consolidation had not
taken place or such surviving or new limited partnership may be substituted in
its place. Neither the rights of creditors nor any liens upon the property of any
such limited partnerships or other business entities shall be impaired by such
merger or consolidation; and

(7) The equity interests or securities of each limited partnership or other
business entity which is a party to the plan or agreement of merger or
consolidation that are, under the terms of the merger or consolidation, to be
converted or exchanged, shall cease to exist, and the holders of such equity
interests or securities shall thereafter be entitled only to the cash, property
interests, or securities into which they shall have been converted in accordance
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with the terms of the plan or agreement of merger or consolidation, subject to
any rights under sections 21-2,171 to 21-2,183 or the Nebraska Uniform
Limited Liability Company Act or other applicable law.

Source: Laws 1989, LB 482, § 23; Laws 1990, LB 1228, § 6; Laws 1994,
LB 884, § 84; Laws 1995, LB 109, § 227; Laws 1997, LB 523,
§ 69; Laws 2010, LB888, § 101; Laws 2012, LB1018, § 9; Laws
2013, LB283, § 2; Laws 2014, LB749, § 293.
Operative date January 1, 2016.

Cross References

Nebraska Uniform Limited Liability Company Act, see section 21-101.

PART XI
MISCELLANEOUS

67-296 Act, how cited.

Sections 67-233 to 67-2,100 shall be known and may be cited as the Nebraska
Uniform Limited Partnership Act.

Source: Laws 1981, LB 272, § 64; Laws 1989, LB 482, § 63; Laws 2012,
LB1018, § 14.

PART XII
CONVERSION

67-297 Conversion; plan.

(a) A domestic limited partnership may convert into a domestic partnership
pursuant to sections 67-446 to 67-453. A domestic limited partnership may
convert into a domestic limited liability company pursuant to sections 21-170 to
21-184 and may convert into a foreign limited liability company in accordance
with this section and the applicable law of the state of formation of such foreign
limited liability company. In each case, the conversion of a domestic limited
partnership into such other type of entity shall be made pursuant to a plan of
conversion setting forth the information required in subdivision (b)(1) of this
section and such information required pursuant to the statute under which
such conversion shall be effected. Unless otherwise provided in its organiza-
tional documents, a plan of conversion shall be approved by the domestic
limited partnership by each general partner and by the limited partners who
own in the aggregate more than a fifty percent interest in the profits of such
limited partnership owned by all of the limited partners or, if there is more
than one class or group of limited partners, then by limited partners of each
class or group of limited partners, in either case, who own in the aggregate
more than fifty percent of the then current percentage of other interest in the
profits of such limited partnership owned by all of the limited partners in each
such class or group. Notwithstanding such approval, at any time before the
articles of conversion are filed, a plan of conversion may be terminated or
amended pursuant to a provision for such termination or amendment contained
in the plan of conversion.

(b)(1) A plan of conversion shall be in a record and shall include all of the
following:

(A) The name of the domestic limited partnership before conversion;
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(B) The name and form of the converted entity after conversion;

(C) The terms and conditions of the conversion, including the manner and
basis for converting the interests of the limited partnership into any combina-
tion of obligations, interests, or rights in the converted organization or other
consideration; and

(D) The organizational documents of the converted business entity.

(2) For purposes of this section, record means information that is inscribed
on a tangible medium or that is stored in an electronic or other medium and is
retrievable in perceivable form.

Source: Laws 2012, LB1018, § 10.

67-298 Conversion; articles of conversion.

(a) After a plan of conversion is approved, a domestic limited partnership that
is being converted shall deliver to the Secretary of State for filing articles of]
conversion which shall include all of the following:

(1) A statement that the domestic limited partnership has been converted into
another entity;

(2) The name and form of the other entity and the jurisdiction of its governing
statute;

(3) The date the conversion is effective under the governing statute of the
converted entity;

(4) A statement that the conversion was approved as required by sections
67-446 to 67-453;

(5) A statement that the conversion was approved as required by the govern-
ing statute of the converted entity; and

(6) A domestic limited partnership converting into a foreign limited liability
company shall deliver to the office of the Secretary of State for filing (A) a
certificate which sets forth all of the information required to be in the certifi-
cate or other instrument of conversion filed pursuant to the laws under which
the resulting foreign limited liability company is formed and (B) an agreement
that the resulting foreign limited liability company may be served with process
within or outside this state in any proceeding in the courts of this state for the
enforcement of any obligation of the former domestic corporation.

(b) The conversion shall become effective as provided by the Nebraska
Uniform Limited Liability Company Act, the Uniform Partnership Act of 1998,
or the governing statute of the foreign limited liability company.

Source: Laws 2012, LB1018, § 11; Laws 2013, LB283, § 3.

Cross References

Nebraska Uniform Limited Liability Company Act, see section 21-101.
Uniform Partnership Act of 1998, see section 67-401.
67-299 Effect of conversion.

(a) A domestic limited partnership that has been converted pursuant to the
Nebraska Uniform Limited Partnership Act is for all purposes the same domes-
tic limited partnership that existed before the conversion.

(b) When a conversion takes effect, all of the following apply:
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(1) All property owned by the converting entity remains vested in the
converted entity. The converting entity shall file a certificate of conversion in
the office of the register of deeds for each county in which the converting entity
owns real property. Such certificate of conversion shall be indexed against the
real property owned;

(2) All debts, liabilities, and other obligations of the converting entity contin-
ue as obligations of the converted entity;

(3) An action or proceeding pending by or against the converting entity may
be continued as if the conversion had not occurred;

(4) The shares or interests of the converting entity are reclassified into shares,
interests, other securities, obligations, rights to acquire shares, interests, or
other securities, or into cash or other property in accordance with the plan of
conversion and the partners, limited partners, or interest holders of the con-
verting entity are entitled only to the rights provided to them under the terms of
the conversion and to any appraisal rights they may have under the organic law
of the converting entity; and

(5) Except as prohibited by other law, all of the rights, privileges, immunities,
powers, and purposes of the converting entity remain vested in the converted
entity and, except as otherwise provided in the plan of conversion, the terms
and conditions of the plan of conversion take effect.

(c) A converted entity that is a foreign limited liability company consents to
the jurisdiction of the courts of this state to enforce any obligation owed by the
converting corporation if, before the conversion, the converting corporation
was subject to suit in this state on the obligation.

Source: Laws 2012, LB1018, § 12.

67-2,100 Existing conversion; effect.

Any conversion of a limited partnership to a limited liability company filed
with the Secretary of State’s office and existing on or before July 19, 2012, shall
continue to be valid.

Source: Laws 2012, LB1018, § 13.

ARTICLE 4
UNIFORM PARTNERSHIP ACT OF 1998

PART IX. CONVERSIONS AND MERGERS

Section
67-450. Merger of partnerships.

PART X. LIMITED LIABILITY PARTNERSHIP

67-455. Name.
67-456. Annual report; certificate of authority.

PART IX
CONVERSIONS AND MERGERS

67-450 Merger of partnerships.

(1) Pursuant to a plan of merger approved as provided in subsection (3) of]
this section, a partnership may be merged with one or more partnerships or
limited partnerships.
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(2) The plan of merger must set forth:

(a) The name of each partnership or limited partnership that is a party to the
merger;

(b) The name of the surviving entity into which the other partnerships or
limited partnerships will merge;

(c) Whether the surviving entity is a partnership or a limited partnership and
the status of each partner;

(d) The terms and conditions of the merger;

(e) The manner and basis of converting the interests of each party to the
merger into interests or obligations of the surviving entity or into money or
other property in whole or in part; and

(f) The street address of the surviving entity’s chief executive office.

(3) The plan of merger must be approved in the case of a partnership that is a
party to the merger, by all of the partners, or a number or percentage specified
for merger in the partnership agreement.

(4) After a plan of merger is approved and before the merger takes effect, the
plan may be amended or abandoned as provided in the plan.

(5) The merger takes effect on the later of:

(a) The approval of the plan of merger by all parties to the merger, as
provided in subsection (3) of this section;

(b) The filing of all documents required by law to be filed as a condition to
the effectiveness of the merger; or

(c) Any effective date specified in the plan of merger.

Source: Laws 1997, LB 523, § 50; Laws 2012, LB1018, § 15.

PART X
LIMITED LIABILITY PARTNERSHIP

67-455 Name.
(1) The name of a limited liability partnership shall:

(a) End with ‘“registered limited liability partnership”’, “limited liability
partnership”, “R.L.L.P.”, “RLLP"”, “L.L.P.”, or “LLP";

(b) Not be the same as or deceptively similar to, upon the records in the office
of the Secretary of State, a trade name registered in this state pursuant to
sections 87-208 to 87-219.01; and

(c) Not be the same as or deceptively similar to, upon the records in the office
of the Secretary of State, any other business entity name registered or on file
with the Secretary of State pursuant to Nebraska law.

(2) A limited liability partnership may register under any name which is
deceptively similar to, upon the records in the office of the Secretary of State,
any other business entity name registered or on file with the Secretary of State
pursuant to Nebraska law with the written consent of the other business entity
or with the transfer of the name by the other business entity. Written consent to
the use of the name or written consent to the transfer of the name shall be filed
with the Secretary of State.

Source: Laws 1997, LB 523, § 55; Laws 2003, LB 464, § 9; Laws 2011,
LB462, § 6.

2014 Cumulative Supplement 2470



UNIFORM PARTNERSHIP ACT OF 1998 §67-456

67-456 Annual report; certificate of authority.

(1) A limited liability partnership, and a foreign limited liability partnership
authorized to transact business in this state, shall file an annual report in the
office of the Secretary of State which contains:

(a) The name of the limited liability partnership and the state or other
jurisdiction under whose laws the foreign limited liability partnership is
formed,;

(b) The street address of the partnership’s chief executive office and, if
different, the street address of an office of the partnership in this state, if any;
and

(c) If the partnership does not have an office in this state, the name and street
address and post office box number, if any, of the partnership’s current agent
for service of process.

(2) Any limited liability partnership, or foreign limited liability partnership
authorized to transact business in this state, engaging in the practice of law in
this state shall file with its annual report a current certificate of authority from
the Nebraska Supreme Court.

(3) An annual report and certificate of authority, if applicable, must be filed
between January 1 and April 1 of each year following the calendar year in
which a partnership files a statement of qualification or a foreign partnership
becomes authorized to transact business in this state.

(4) The Secretary of State may revoke the statement of qualification of a
partnership that fails to file an annual report and certificate of authority, if
applicable, when due or pay the required filing fee provided in section 67-462.
To do so, the Secretary of State shall provide the partnership at least sixty days’
written notice of intent to revoke the statement. The notice must be mailed to
the partnership at its chief executive office set forth in the last filed statement of
qualification or annual report. The notice must specify the annual report or
certificate of authority, if applicable, that has not been filed, the fee that has not
been paid, and the effective date of the revocation. The revocation is not
effective if the annual report and certificate of authority, if applicable, is filed
and the fee is paid before the effective date of the revocation.

(5) A revocation under subsection (4) of this section only affects a partner-
ship’s status as a limited liability partnership and is not an event of dissolution
of the partnership.

(6) A partnership whose statement of qualification has been revoked may
apply to the Secretary of State for reinstatement within two years after the
effective date of the revocation. The application must state:

(a) The name of the partnership and the effective date of the revocation; and

(b) That the ground for revocation either did not exist or has been corrected.

(7) A reinstatement under subsection (6) of this section relates back to and
takes effect as of the effective date of the revocation, and the partnership’s
status as a limited liability partnership continues as if the revocation had never
occurred.

(8) A correction or an amendment to the annual report may be filed at any
time.

Source: Laws 1997, LB 523, § 56; Laws 2004, LB 16, § 7; Laws 2008,
LB383, § 8; Laws 2014, LB774, § 5.
Effective date July 18, 2014.
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CHAPTER 68
PUBLIC ASSISTANCE

Article.
1. Miscellaneous Provisions. 68-130 to 68-158.
6. Social Security. 68-601 to 68-631.
7. Department Duties. 68-721.
9. Medical Assistance Act. 68-901 to 68-974.
10. Assistance, Generally.
(a) Assistance to the Aged, Blind, or Disabled. 68-1006.01.
(b) Procedure and Penalties. 68-1017 to 68-1017.02.
(h) Non-United-States Citizens. 68-1070. Repealed.
11. Aging.
(b) Aging Nebraskans Task Force. 68-1107 to 68-1109.
12. Social Services. 68-1201 to 68-1214.
15. Disabled Persons and Family Support.
(a) Disabled Persons and Family Support Act. 68-1518.
16. Homeless Shelter Assistance. 68-1604.
17. Welfare Reform.
(a) Welfare Reform Act. 68-1708 to 68-1735.04.
18. ICF/DD Reimbursement Protection Act. 68-1801 to 68-1809.
19. Nursing Facility Quality Assurance Assessment Act. 68-1901 to 68-1930.
20. Children’s Health and Treatment Act. 68-2001 to 68-2005.

ARTICLE 1
MISCELLANEOUS PROVISIONS

Section

68-130. Counties; maintain office and service facilities; review by department.

68-153. Employable recipients; terms, defined.

68-156. Repealed. Laws 2013, LB 156, § 3.

68-158. Program to provide amino acid-based elemental formulas; Department of
Health and Human Services; duties; report.

68-130 Counties; maintain office and service facilities; review by department.

(1) Counties shall maintain, at no additional cost to the Department of Health
and Human Services, office and service facilities used for the administration of]
the public assistance programs as such facilities existed on April 1, 1983.

(2) The county board of any county may request in writing that the depart-
ment review office and service facilities provided by the county for the depart-
ment to determine if the department is able to reduce or eliminate office and
service facilities within the county. The department shall respond in writing to
such request within thirty days after receiving the request. The final decision
with respect to maintaining, reducing, or eliminating office and service facili-
ties in such county shall be made by the department, and the county may
reduce or eliminate office and service facilities if authorized by such final
decision.

Source: Laws 1982, LB 602, § 5; Laws 1983, LB 604, § 21; Laws 1996,
LB 1044, § 289; Laws 2007, LB296, § 238; Laws 2011, LB234,
8§ 1.
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68-153 Employable recipients; terms, defined.
For purposes of sections 68-151 to 68-155:

(1) Community service shall mean labor performed for a governmental
agency, nonprofit corporation, or health care corporation;

(2) Employable recipient shall mean any individual who is eighteen years of
age or older, who is receiving county general assistance pursuant to sections
68-131 to 68-148, who is not engaged in full-time employment or satisfactorily
participating in a county-approved vocational, rehabilitation, job training, or
community service program, and who is not rendered unable to work by illness
or significant and substantial mental or physical incapacitation to the degree
and of the duration that the illness or incapacitation prevents the person from
performing designated vocational, rehabilitation, job training, or community
service activities;

(3) Full-time employment shall mean being employed at least twenty-five
hours per week and receiving wages, tips, and other compensation which meet
the applicable federal minimum wage requirements; and

(4) Job training program shall mean vocational training in technical job skills
and equivalent knowledge.

Source: Laws 1990, LB 422, § 3; Laws 1991, LB 227, § 3; Laws 2013,
LB156, § 1.

68-156 Repealed. Laws 2013, LB 156, § 3.

68-158 Program to provide amino acid-based elemental formulas; Depart-
ment of Health and Human Services; duties; report.

The Department of Health and Human Services shall establish a program to
provide amino acid-based elemental formulas for the diagnosis and treatment
of Immunoglobulin E and non-Immunoglobulin E mediated allergies to multi-
ple food proteins, food-protein-induced enterocolitis syndrome, eosinophilic
disorders, and impaired absorption of nutrients caused by disorders affecting
the absorptive surface, functional length, and motility of the gastrointestinal
tract, when the ordering physician has issued a written order stating that the
amino acid-based elemental formula is medically necessary for the treatment of
a disease or disorder. Up to fifty percent of the actual out-of-pocket cost, not to
exceed twelve thousand dollars, for amino acid-based elemental formulas shall
be available to an individual without fees each twelve-month period. The
department shall distribute funds on a first-come, first-served basis. Nothing in
this section is deemed to be an entitlement. The maximum total General Fund
expenditures per year for amino acid-based elemental formulas shall not exceed
two hundred fifty thousand dollars each fiscal year in FY2014-15 and
FY2015-16. The Department of Health and Human Services shall provide an
electronic report on the program to the Legislature annually on or before
December 15 of each year.

Source: Laws 2014, LB254, § 3.
Operative date July 1, 2014.
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ARTICLE 6
SOCIAL SECURITY

Section

68-601. Social security; policy.

68-602. Terms, defined.

68-603. Agreement with federal government; state agency; approval of Governor.

68-604. Agreement with federal government; instrumentality jointly created with other
state.

68-605. Contributions by state employees; amount.

68-608. Coverage by political subdivisions; plan; modification; approval by state
agency.

68-610. Coverage by political subdivisions; amount; payment.

68-612. Repealed. Laws 2010, LB 684, § 13.

68-613. Repealed. Laws 2010, LB 684, § 13.

68-620. Cities and villages; special levy; addition to levy limitations; contribution to
state agency.

68-621. Terms, defined.

68-622. Referendum; persons eligible to vote; Governor; powers.

68-631. Metropolitan utilities district; social security; employees; separate group;
referendum; effect.

68-601 Social security; policy.

(1) In order to extend to the employees of the state and its political subdivi-
sions and to the dependents and survivors of such employees the basic protec-
tion accorded to others by the old age and survivors insurance system embod-
ied in the Social Security Act, it is hereby declared to be the policy of the
Legislature, subject to the limitations of sections 68-601 to 68-631, that such
steps be taken as to provide such protection to employees of the State of
Nebraska and its political subdivisions on as broad a basis as is permitted
under the act.

(2) In conformity with the policy of the Congress of the United States of
America, it is hereby declared to be the policy of the State of Nebraska that the
protection afforded employees in positions covered by retirement systems on
the date the state agreement is made applicable to service performed in such
positions or receiving periodic benefits under such retirement systems at such
time will not be impaired as a result of making the agreement so applicable or
as a result of legislative or executive action taken in anticipation or in conse-
quence thereof and that the benefits provided by the Social Security Act and
made available to employees of the State of Nebraska and of political subdivi-
sions thereof or instrumentalities jointly created by the state and any other state
or states, who are or may be members of a retirement system, shall be
supplementary to the benefits provided by such retirement system.

Source: Laws 1951, c. 297, § 1, p. 977; Laws 1955, c. 264, § 1, p. 812;
Laws 1990, LB 820, § 1; Laws 2000, LB 1216, § 8; Laws 2010,
LB684, § 1.

68-602 Terms, defined.

For purposes of sections 68-601 to 68-631, unless the context otherwise
requires:

(1) Wages shall mean all remuneration for employment, including the cash
value of all remuneration paid in any medium other than cash, except that
wages shall not include that part of such remuneration which, even if it were
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for employment within the meaning of the Federal Insurance Contributions Act,
would not constitute wages within the meaning of the act;

(2) Employment shall mean any service performed by an employee in the
employ of the State of Nebraska or any political subdivision thereof for such
employer except (a) service which, in the absence of an agreement entered into
under sections 68-601 to 68-631, would constitute employment as defined in the
Social Security Act or (b) service which under the act may not be included in
an agreement between the state and the Secretary of Health and Human
Services entered into under sections 68-601 to 68-631. Service which under the
act may be included in an agreement only upon certification by the Governor in
accordance with section 218(d)(3) of the act shall be included in the term
employment if and when the Governor issues, with respect to such service, a
certificate to the Secretary of Health and Human Services pursuant to subsec-
tion (2) of section 68-624;

(3) Employee shall include an officer of the state or a political subdivision
thereof;

(4) State agency shall mean the Director of Administrative Services;

(5) Secretary of Health and Human Services shall include any individual to
whom the Secretary of Health and Human Services has delegated any functions
under the Social Security Act with respect to coverage under such act of
employees of states and their political subdivisions and, with respect to any
action taken prior to April 11, 1953, includes the Federal Security Administra-
tor and any individual to whom such administrator had delegated any such
function;

(6) Political subdivision shall include an instrumentality of the state, of one or
more of its political subdivisions, or of the state and one or more of its political
subdivisions, but only if such instrumentality is a juristic entity which is
essentially legally separate and distinct from the state or subdivision and only if
its employees are not by virtue of their relation to such juristic entity employees
of the state or subdivision;

(7) Social Security Act shall mean the Act of Congress approved August 14,
1935, Chapter 531, 49 Stat. 620, officially cited as the Social Security Act,
including regulations and requirements issued pursuant thereto, as such act has
been amended or recodified to December 25, 1969, and may from time to time
hereafter be amended or recodified; and

(8) Federal Insurance Contributions Act shall mean Chapter 21, subchapters
A, B, and C of the Internal Revenue Code, and the term employee tax shall
mean the tax imposed by section 3101 of such code.

Source: Laws 1951, c. 297, § 2, p. 978; Laws 1955, c. 264, § 2, p. 813;
Laws 1969, c. 536, § 1, p. 2181; Laws 1977, LB 194, § 1; Laws
1984, LB 933, § 2; Laws 1990, LB 820, § 2; Laws 1995, LB 574,
§ 57; Laws 2000, LB 1216, § 9; Laws 2010, LB684, § 2.

68-603 Agreement with federal government; state agency; approval of Gover-
nor.

The state agency, with the approval of the Governor, is hereby authorized to
enter, on behalf of the State of Nebraska, into an agreement with the Secretary
of Health and Human Services, consistent with the terms and provisions of
sections 68-601 to 68-631, for the purpose of extending the benefits of the
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federal old age and survivors’ insurance system to employees of the state or any
political subdivision thereof with respect to services specified in such agree-
ment which constitute employment. The state agency, with the approval of the
Governor, is further authorized to enter, on behalf of the State of Nebraska,
into such modifications and amendments to such agreement with the Secretary
of Health and Human Services as shall be consistent with the terms and
provisions of sections 68-601 to 68-631 if such modification or amendment is
necessary or desirable to secure the benefits and exemptions allowable to the
State of Nebraska or any political subdivision thereof or to any employee of the
State of Nebraska or any political subdivision thereof provided by the Social
Security Act, the Federal Insurance Contributions Act, or the employee tax.
Such agreement may contain such provisions relating to coverage, benefits,
contributions, effective date, modification and termination of the agreement,
administration, and other appropriate provisions as the state agency and
Secretary of Health and Human Services shall agree upon, but, except as may
be otherwise required by or under the Social Security Act as to the services to
be covered, such agreement shall provide in effect that:

(1) Benefits will be provided for employees whose services are covered by the
agreement and their dependents and survivors on the same basis as though
such services constituted employment within the meaning of Title II of the
Social Security Act;

(2) The state will pay to the Secretary of the Treasury of the United States, at
such time or times as may be prescribed under the Social Security Act,
contributions with respect to wages equal to the sum of the taxes which would
be imposed by the Federal Insurance Contributions Act if the services covered
by the agreement constituted employment within the meaning of the Federal
Insurance Contributions Act;

(3) Such agreement shall be effective with respect to services in employment
covered by the agreement performed after a date specified in the agreement,
but in no event may it be effective with respect to any such services performed
prior to the first day of the calendar year in which such agreement is entered
into or in which the modification of the agreement making it applicable to such
services is entered into, except that if a political subdivision made reports and
payments for social security coverage of its employees to the Internal Revenue
Service under the Federal Insurance Contributions Act in the mistaken belief
that such action provided coverage for the employees, such agreement shall be
effective as of the first day of the first calendar quarter for which such reports
were erroneously filed;

(4) All services which constitute employment and are performed in the
employ of the state by employees of the state shall be covered by the agreement;

(5) All services which constitute employment, are performed in the employ of
a political subdivision of the state, and are covered by a plan which is in
conformity with the terms of the agreement and has been approved by the state
agency under sections 68-608 to 68-611 shall be covered by the agreement;

(6) As modified, the agreement shall include all services described in either
subdivision (4) or (5) of this section or both of such subdivisions and performed
by individuals to whom section 218(c)(3)(c) of the Social Security Act is
applicable and shall provide that the service of any such individual shall
continue to be covered by the agreement in case he or she thereafter becomes
eligible to be a member of a retirement system; and
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(7) As modified, the agreement shall include all services described in either
subdivision (4) or (5) of this section or both of such subdivisions and performed
by individuals in positions covered by a retirement system with respect to
which the Governor has issued a certificate to the Secretary of Health and
Human Services pursuant to subsection (2) of section 68-624.

Source: Laws 1951, c. 297, § 3(1), p. 979; Laws 1955, c. 264, § 3, p. 814;
Laws 1969, c. 536, § 2, p. 2183; Laws 1979, LB 576, § 1; Laws
1984, LB 933, § 3; Laws 1990, LB 820, § 3; Laws 2000, LB 1216,
§ 10; Laws 2010, LB684, § 3.

68-604 Agreement with federal government; instrumentality jointly created
with other state.

Any instrumentality jointly created by this state and any other state or states
is hereby authorized, upon the granting of like authority by such other state or
states, (1) to enter into an agreement with the Secretary of Health and Human,
Services whereby the benefits of the federal old age and survivors’ insurance
system shall be extended to employees of such instrumentality, (2) to require its
employees to pay, and for that purpose to deduct from their wages, contribu-
tions equal to the amounts which they would be required to pay under section
68-605 if they were covered by an agreement made pursuant to section 68-603,
and (3) to make payments to the Secretary of the Treasury of the United States
in accordance with such agreement, including payments from its own funds,
and otherwise to comply with such agreements. Such an agreement shall, to the
extent practicable, be consistent with the terms and provisions of section
68-603 and other provisions of sections 68-601 to 68-631.

Source: Laws 1951, c. 297, § 3(2), p. 980; Laws 1955, c. 264, § 4, p. 816;
Laws 1984, LB 933, § 4; Laws 1990, LB 820, § 4; Laws 2000, LB
1216, 8§ 11; Laws 2010, LB684, § 4.

68-605 Contributions by state employees; amount.

Every employee of the state whose services are covered by an agreement
entered into under sections 68-603 and 68-604 shall be required to pay for the
period of such coverage, contributions, with respect to wages, as defined in
section 68-602, equal to the amount of tax which would be imposed by the
Federal Insurance Contributions Act if such services constituted employment
within the meaning of that act. Such liability shall arise in consideration of the
employee’s retention in the service of the state, or his or her entry upon such
service, after the enactment of sections 68-601 to 68-631.

Source: Laws 1951, c. 297, § 4(1), p. 980; Laws 1955, c. 264, § 5, p. 817;
Laws 1987, LB 3, § 1; Laws 2000, LB 1216, § 12; Laws 2010,
LB684, § 5.

68-608 Coverage by political subdivisions; plan; modification; approval by
state agency.

Unless otherwise provided for by sections 68-601 to 68-631, each political
subdivision of the state is hereby authorized to submit for approval by the state
agency a plan for extending the benefits of Title II of the Social Security Act, in
conformity with applicable provisions of such act, to employees of such politi-
cal subdivision and is hereby further authorized to submit for approval by the
state agency any modification or amendment to any then existing plan if such
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modification or amendment is necessary or desirable to secure the benefits and
exemptions allowable to such political subdivisions thereof or to any employee
of the political subdivision in conformity with Title II of the act. Each such plan
and any amendment thereof shall be approved by the state agency if it finds
that such plan or such plan as amended is in conformity with such require-
ments as are provided in regulations of the state agency, except that no such
plan shall be approved unless: (1) It is in conformity with the requirements of
the act and with the agreement entered into under sections 68-603 and 68-604;
(2) it provides that all services which constitute employment and are performed
in the employ of the political subdivision by employees thereof will be covered
by the plan; (3) it specifies the source or sources from which the funds
necessary to make the payments required by subsection (1) of section 68-610
and by section 68-611 are expected to be derived and contains reasonable
assurance that such sources will be adequate for such purpose; (4) it provides
for such methods of administration of the plan by the political subdivision as
are found by the state agency to be necessary for the proper and efficient
administration of the plan; (5) it provides that the political subdivision will
make such reports in such form and containing such information as the state
agency may from time to time require and will comply with such provisions as
the state agency or the Secretary of Health and Human Services may from time
to time find necessary to assure the correctness and verification of such reports;
and (6) it authorizes the state agency to terminate the plan in its entirety, in the
discretion of the state agency, if it finds that there has been a failure to comply
substantially with any provision contained in such plan, such termination to
take effect at the expiration of such notice and on such conditions as may be
provided by regulations of the state agency and may be consistent with the
provisions of the act.

Source: Laws 1951, c. 297, § 5(1), p. 981; Laws 1955, c. 264, § 6, p. 817;
Laws 1969, c. 536, § 3, p. 2184; Laws 1984, LB 933, § 5; Laws
1990, LB 820, § 5; Laws 2000, LB 1216, § 13; Laws 2010,
LB684, § 6.

68-610 Coverage by political subdivisions; amount; payment.

(1) Each political subdivision as to which a plan has been approved under
sections 68-608 to 68-611 or prepared under section 68-625 shall be required to
pay for the period of such coverage, contributions in the amounts and at the
rates specified in the applicable agreement entered into by the state agency
under sections 68-603 and 68-604.

(2) Each political subdivision required to make payments under section
68-609 is authorized, in consideration of the employee’s retention in or entry
upon employment after enactment of sections 68-601 to 68-631, to impose upon
each of its employees, as to services which are covered by an approved plan, a
contribution with respect to his or her wages not exceeding the amount of tax
which would be imposed by the Federal Insurance Contributions Act if such
services constituted employment within the meaning of the act and to deduct
the amount of such contribution from his or her wages as and when paid.
Failure to deduct such contribution shall not relieve the employee or employer
of liability therefor.

Source: Laws 1951, c. 297, § 5(3), p. 982; Laws 1955, c. 264, § 8, p. 819;
Laws 1990, LB 820, § 6; Laws 2000, LB 1216, § 14; Laws 2010,
LB684, 8§ 7.
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68-612 Repealed. Laws 2010, LB 684, § 13.
68-613 Repealed. Laws 2010, LB 684, § 13.

68-620 Cities and villages; special levy; addition to levy limitations; contribu-
tion to state agency.

Notwithstanding any tax levy limitations contained in any other law or city
home rule charter, when any city or village of this state elects to accept the
provisions of sections 68-601 to 68-631 relating to old age and survivors
insurance and enters into a written agreement with the state agency as
provided in such sections, the city or village shall levy a tax, in addition to all
other taxes, in order to defray the cost of such city or village in meeting the
obligations arising by reason of such written agreement, and the revenue raised
by such special levy shall be used for no other purpose.

Source: Laws 1951, c. 296, § 1, p. 976; Laws 1955, c. 264, § 14, p. 821;
Laws 1971, LB 667, § 1; Laws 1979, LB 187, § 181; Laws 1990,
LB 820, § 10; Laws 2000, LB 1216, 8§ 17; Laws 2010, LB684, § 8.

68-621 Terms, defined.

(1) A referendum group, as referred to in sections 68-621 to 68-630, shall
consist of the employees of the state, a single political subdivision of this state,
or any instrumentality jointly created by this state and any other state or states,
the employees of which are or may be members of a retirement system covering
such employees, except that: (a) The employees of the University of Nebraska
shall constitute a referendum group; (b) the employees of a Class V school
district shall constitute a referendum group; (c) all employees of the State of]
Nebraska who are or may be members of the School Employees Retirement
System of the State of Nebraska, including employees of institutions operated
by the Board of Trustees of the Nebraska State Colleges, employees of institu-
tions operated by the Department of Correctional Services and the Department
of Health and Human Services, and employees subordinate to the State Board
of Education, shall constitute a referendum group; and (d) all employees of
school districts of the State of Nebraska, county superintendents, and county
school administrators, who are or may be members of the School Employees
Retirement System of the State of Nebraska, shall constitute a single referen-
dum group.

(2) The managing authority of a political subdivision or educational institu-
tion shall be the board, committee, or council having general authority over a
political subdivision, university, college, or school district whose employees
constitute or are included in a referendum group; the managing authority of the
state shall be the Governor; and insofar as sections 68-601 to 68-631 may be
applicable to county superintendents and county school administrators, manag-
ing authority shall mean the board of county commissioners or county supervi-
sors of the county in which the county superintendent was elected or with
which the county school administrator contracted.

(3) Eligible employees, as referred to in sections 68-621 to 68-630, shall mean
those employees of the state or any political subdivision thereof who at or
during the time of voting in a referendum as herein provided are in positions
covered by a retirement system, are members of such retirement system, and
were in such positions at the time of giving of the notice of such referendum, as
herein required, except that no such employee shall be considered an eligible
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employee if at the time of such voting such employee is in a position to which
the state agreement applies or if such employee is in service in a police officer
or firefighter position.

(4) State agreement, as referred to in sections 68-621 to 68-630, shall mean
the agreement between the State of Nebraska and the designated officer of the
United States of America entered into pursuant to section 68-603.

Source: Laws 1955, c. 264, § 15, p. 821; Laws 1969, c. 537, 8§ 1, p. 2187;
Laws 1973, LB 563, § 6; Laws 1988, LB 802, § 6; Laws 1996, LB
1044, § 297; Laws 1999, LB 272, § 20; Laws 2000, LB 1216,
§ 18; Laws 2010, LB684, § 9; Laws 2011, LB509, § 13.

68-622 Referendum; persons eligible to vote; Governor; powers.

(1) All employees of the State of Nebraska or any political subdivision thereof]
or any instrumentality jointly created by this state and any other state or states
who have heretofore been excluded from receiving or qualifying for benefits
under Title II of the Social Security Act because of membership in a retirement,
system may, when sections 68-621 to 68-630 have been complied with, vote at a
referendum upon the question of whether service in positions covered by such
retirement system should be excluded from or included under the state agree-
ment, except that if such a referendum has been conducted and certified in
accordance with section 218(d)(3) of the Social Security Act, as amended in
1954, prior to May 18, 1955, then no further referendum shall be required, but
this shall not prohibit the conducting of such further referendum.

(2) The Governor may authorize a referendum and designate any agency or
individual to supervise its conduct, in accordance with the requirements of
section 218(d)(3) of the Social Security Act, on the question of whether service
in positions covered by a retirement system established by the state or by a
political subdivision thereof should be excluded from or included under an
agreement under sections 68-601 to 68-631.

Source: Laws 1955, c. 264, § 16, p. 822; Laws 1990, LB 820, § 11; Laws
2000, LB 1216, § 19; Laws 2010, LB684, § 10.

68-631 Metropolitan utilities district; social security; employees; separate
group; referendum; effect.

Sections 68-601 to 68-631 and any amendments thereto shall, except as
otherwise provided in this section, be applicable to metropolitan utilities
districts and employees and appointees of metropolitan utilities districts. The
state agency contemplated in such sections is authorized to enter, on behalf of
the State of Nebraska, into an agreement with any authorized agent of the
United States Government for the purpose of extending the benefits of the
Federal Old Age and Survivors’ Insurance system, as amended by Public Law
761, approved September 1, 1954, to the appointees and employees of each
metropolitan utilities district, and all of the appointees and employees covered
by a contributory retirement plan are hereby declared to be a separate group
for the purposes of referendum and subsequent coverage. Metropolitan utilities
districts are hereby declared to be political subdivisions as defined in section
68-602, and the Governor is authorized to appoint the board of directors of any
metropolitan utilities district as the agency designated by him or her to
supervise any referendum required to be conducted under the Social Security,
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Act and is authorized to make any certifications required by the act to be made
to the Secretary of Health and Human Services.

Source: Laws 1955, c. 25, § 2, p. 118; Laws 1984, LB 933, § 8; Laws
1990, LB 820, § 12; Laws 2000, LB 1216, § 20; Laws 2010,
LB684, § 11.

ARTICLE 7
DEPARTMENT DUTIES

Section
68-721. Prenatal services; review of case authorized.

68-721 Prenatal services; review of case authorized.

A pregnant United States citizen and Nebraska resident with an income at or
below one hundred eighty-five percent of the federal poverty level who is
subject to a child support enforcement sanction may ask for her case to be
reviewed by the chief executive officer of the Department of Health and Human
Services to obtain prenatal services from state-only funds. If the chief executive
officer, upon review of the circumstances of the case, determines, in his or her
discretion, that circumstances relating to domestic violence warrant an excep-
tion to the existing rules and regulations governing medicaid coverage and
sanctions, he or she may authorize prenatal services to be paid from state
general funds. Prenatal services provided under this section shall not include
abortion counseling, referral for abortion, or funding for abortion.

This section terminates on June 30, 2011.

Source: Laws 2010, LB507, § 1.
Termination date June 30, 2011.

ARTICLE 9
MEDICAL ASSISTANCE ACT

Section

68-901. Medical Assistance Act; act, how cited.

68-906. Medical assistance; state accepts federal provisions.

68-907. Terms, defined.

68-908. Department; powers and duties.

68-909. Existing contracts, agreements, rules, regulations, plan, and waivers; how
treated; report required; exception; Medicaid Reform Council; department;
powers and duties.

68-911. Medical assistance; mandated and optional coverage; department; submit state
plan amendment or waiver.

68-912. Limits on goods and services; considerations; procedure.

68-914. Application for medical assistance; form; department; decision; appeal.

68-915. Eligibility.

68-919. Medical assistance recipient; liability; when; claim; procedure; department;
powers.

68-921. Entitlement of spouse; terms, defined.

68-935. Terms, defined.

68-936. Presentation of false medicaid claim; civil liability; violation of act; civil
penalty; damages; costs and attorney’s fees.

68-959. Medical home pilot program; designation; division; duties; evaluation; report.

68-965. Autism Treatment Program Cash Fund; created; use; investment.

68-968. School-based health centers; School Health Center Advisory Council;
members.
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Section

68-969. Amendment to medicaid state plan or waiver; children eligible for medicaid
and CHIP; treatment for pregnant women; department; duties.

68-970. Nebraska Regional Poison Center; legislative findings.

68-971. Amendment to medicaid state plan or waiver; Nebraska Regional Poison
Center; payments; use; department; duties; University of Nebraska Medical
Center; report.

68-972. Prenatal care; legislative findings; creation of separate program; benefits
provided; department; submit state plan amendment or waiver; eligibility.

68-973. Improper payments; postpayment reimbursement; legislative findings.

68-974. Recovery audit contractors; contracts; contents; health insurance premium
assistance payment program; contract; department; powers and duties;
report.

68-901 Medical Assistance Act; act, how cited.

Sections 68-901 to 68-974 shall be known and may be cited as the Medical
Assistance Act.

Source: Laws 2006, LB 1248, § 1; Laws 2008, LB830, § 1; Laws 2009,

LB27, § 1; Laws 2009, LB288, § 18; Laws 2009, LB342, § 1;

Laws 2009, LB396, § 1; Laws 2010, LB1106, § 1; Laws 2011,

LB525, § 1; Laws 2012, LB541, § 1; Laws 2012, LB599, § 2.

68-906 Medical assistance; state accepts federal provisions.

For purposes of paying medical assistance under the Medical Assistance Act
and sections 68-1002 and 68-1006, the State of Nebraska accepts and assents to
all applicable provisions of Title XIX and Title XXI of the federal Social Security
Act. Any reference in the Medical Assistance Act to the federal Social Security
Act or other acts or sections of federal law shall be to such federal acts or
sections as they existed on January 1, 2010.

Source: Laws 1965, c. 397, § 6, p. 1278; Laws 1993, LB 808, § 2; Laws
1996, LB 1044, § 324; Laws 1998, LB 1063, § 7; Laws 2000, LB
1115, § 10; Laws 2005, LB 301, § 4; R.S.Supp.,2005, § 68-1021;
Laws 2006, LB 1248, § 6; Laws 2007, LB185, § 1; Laws 2008,
LB797, § 4; Laws 2009, LB288, § 19; Laws 2010, LB849, § 13.

68-907 Terms, defined.

For purposes of the Medical Assistance Act:

(1) Committee means the Health and Human Services Committee of the
Legislature;

(2) Department means the Department of Health and Human Services;

(3) Medicaid Reform Plan means the Medicaid Reform Plan submitted on
December 1, 2005, pursuant to the Medicaid Reform Act enacted pursuant to
Laws 2005, LB 709;

(4) Medicaid state plan means the comprehensive written document, devel-
oped and amended by the department and approved by the federal Centers for
Medicare and Medicaid Services, which describes the nature and scope of the
medical assistance program and provides assurances that the department will
administer the program in compliance with federal requirements;

(5) Provider means a person providing health care or related services under
the medical assistance program;

(6) School-based health center means a health center that:
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(a) Is located in or is adjacent to a school facility;

(b) Is organized through school, school district, learning community, commu-
nity, and provider relationships;

(¢) Is administered by a sponsoring facility;

(d) Provides school-based health services onsite during school hours to
children and adolescents by health care professionals in accordance with state
and local laws, rules, and regulations, established standards, and community
practice;

(e) Does not perform abortion services or refer or counsel for abortion
services and does not dispense, prescribe, or counsel for contraceptive drugs or
devices; and

(f) Does not serve as a child’s or an adolescent’s medical or dental home but
augments and supports services provided by the medical or dental home;

(7) School-based health services may include any combination of the follow-
ing as determined in partnership with a sponsoring facility, the school district,
and the community:

(a) Medical health;

(b) Behavioral and mental health;

(c) Preventive health; and

(d) Oral health;

(8) Sponsoring facility means:

(a) A hospital;

(b) A public health department as defined in section 71-1626;

(c) A federally qualified health center as defined in section 1905(1)(2)(B) of]
the federal Social Security Act, 42 U.S.C. 1396d(1)(2)(B), as such act and
section existed on January 1, 2010;

(d) A nonprofit health care entity whose mission is to provide access to
comprehensive primary health care services;

(e) A school or school district; or

(f) A program administered by the Indian Health Service or the federal
Bureau of Indian Affairs or operated by an Indian tribe or tribal organization
under the federal Indian Self-Determination and Education Assistance Act, or
an urban Indian program under Title V of the federal Indian Health Care
Improvement Act, as such acts existed on January 1, 2010; and

(9) Waiver means the waiver of applicability to the state of one or more
provisions of federal law relating to the medical assistance program based on
an application by the department and approval of such application by the
federal Centers for Medicare and Medicaid Services.

Source: Laws 2006, LB 1248, § 7; Laws 2007, LB296, § 246; Laws 2010,
LB1106, § 2.

68-908 Department; powers and duties.
(1) The department shall administer the medical assistance program.

(2) The department may (a) enter into contracts and interagency agreements,
(b) adopt and promulgate rules and regulations, (c) adopt fee schedules, (d)
apply for and implement waivers and managed care plans for services for
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eligible recipients, including services under the Nebraska Behavioral Health
Services Act, and (e) perform such other activities as necessary and appropriate
to carry out its duties under the Medical Assistance Act. A covered item or
service as described in section 68-911 that is furnished through a school-based
health center, furnished by a provider, and furnished under a managed care
plan pursuant to a waiver does not require prior consultation or referral by a
patient’s primary care physician to be covered. Any federally qualified health
center providing services as a sponsoring facility of a school-based health
center shall be reimbursed for such services provided at a school-based health
center at the federally qualified health center reimbursement rate.

(3) The department shall maintain the confidentiality of information regard-
ing applicants for or recipients of medical assistance and such information
shall only be used for purposes related to administration of the medical
assistance program and the provision of such assistance or as otherwise
permitted by federal law.

(4)(a) The department shall prepare an annual summary and analysis of the
medical assistance program for legislative and public review, including, but not
limited to, a description of eligible recipients, covered services, provider reim-
bursement, program trends and projections, program budget and expenditures,
the status of implementation of the Medicaid Reform Plan, and recommenda-
tions for program changes.

(b) The department shall provide a draft report of such summary and analysis
to the Medicaid Reform Council no later than September 15 of each year. The
council shall conduct a public meeting no later than October 1 of each year to
discuss and receive public comment regarding such report. The council shall
provide any comments and recommendations regarding such report in writing
to the department no later than November 1 of each year. The department shall
submit a final report of such summary and analysis to the Governor, the
Legislature, and the council no later than December 1 of each year. The report
submitted to the Legislature shall be submitted electronically. Such final report
shall include a response to each written recommendation provided by the
council.

Source: Laws 1965, c. 397, § 8, p. 1278; Laws 1967, c. 413, § 2, p. 1278;
Laws 1982, LB 522, § 43; Laws 1996, LB 1044, § 325; R.S.1943,
(2003), § 68-1023; Laws 2006, LB 1248, § 8; Laws 2007, LB296,
§ 247; Laws 2009, LB288, § 20; Laws 2010, LB1106, § 3; Laws
2012, LB782, § 91; Laws 2012, LB1158, § 1.

Cross References

Nebraska Behavioral Health Services Act, see section 71-801.

68-909 Existing contracts, agreements, rules, regulations, plan, and waivers;
how treated; report required; exception; Medicaid Reform Council; depart-
ment; powers and duties.

(1) All contracts, agreements, rules, and regulations relating to the medical
assistance program as entered into or adopted and promulgated by the depart-
ment prior to July 1, 2006, and all provisions of the medicaid state plan and
waivers adopted by the department prior to July 1, 2006, shall remain in effect
until revised, amended, repealed, or nullified pursuant to law.

(2) Prior to the adoption and promulgation of proposed rules and regulations
under section 68-912 or relating to the implementation of medicaid state plan

2485 2014 Cumulative Supplement



$ 68-909 PUBLIC ASSISTANCE

amendments or waivers, the department shall provide a report to the Governor,
the Legislature, and the Medicaid Reform Council no later than December 1
before the next regular session of the Legislature summarizing the purpose and
content of such proposed rules and regulations and the projected impact of
such proposed rules and regulations on recipients of medical assistance and
medical assistance expenditures. The report submitted to the Legislature shall
be submitted electronically. Any changes in medicaid copayments in fiscal year
2011-12 are exempt from the reporting requirement of this subsection and the
requirements of section 68-912.

(3) The Medicaid Reform Council, no later than thirty days after the date of]
receipt of any report under subsection (2) of this section, may conduct a public
meeting to receive public comment regarding such report. The council shall
promptly provide any comments and recommendations regarding such report
in writing to the department. Such comments and recommendations shall be
advisory only and shall not be binding on the department, but the department
shall promptly provide a written response to such comments or recommenda-
tions to the council.

(4) The department shall monitor and shall periodically, as necessary, but no
less than biennially, report to the Governor, the Legislature, and the Medicaid
Reform Council on the implementation of rules and regulations, medicaid state
plan amendments, and waivers adopted under the Medical Assistance Act and
the effect of such rules and regulations, amendments, or waivers on eligible
recipients of medical assistance and medical assistance expenditures. The
report submitted to the Legislature shall be submitted electronically.

Source: Laws 2006, LB 1248, § 9; Laws 2008, LB928, § 15; Laws 2011,
LB468, § 1; Laws 2012, LB782, § 92.

68-911 Medical assistance; mandated and optional coverage; department;
submit state plan amendment or waiver.

(1) Medical assistance shall include coverage for health care and related
services as required under Title XIX of the federal Social Security Act, includ-
ing, but not limited to:

(a) Inpatient and outpatient hospital services;
(b) Laboratory and X-ray services;

(¢) Nursing facility services;

(d) Home health services;

(e) Nursing services;

(f) Clinic services;

(g) Physician services;

(h) Medical and surgical services of a dentist;
(i) Nurse practitioner services;

(j) Nurse midwife services;

(k) Pregnancy-related services;

(I) Medical supplies;

(m) Mental health and substance abuse services; and
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(n) Early and periodic screening and diagnosis and treatment services for
children which shall include both physical and behavioral health screening,
diagnosis, and treatment services.

(2) In addition to coverage otherwise required under this section, medical
assistance may include coverage for health care and related services as permit-
ted but not required under Title XIX of the federal Social Security Act,
including, but not limited to:

(a) Prescribed drugs;

(b) Intermediate care facilities for persons with developmental disabilities;

(¢) Home and community-based services for aged persons and persons with
disabilities;

(d) Dental services;

(e) Rehabilitation services;

(f) Personal care services;

(g) Durable medical equipment;

(h) Medical transportation services;

(1) Vision-related services;

(j) Speech therapy services;

(k) Physical therapy services;

(1) Chiropractic services;

(m) Occupational therapy services;

(n) Optometric services;

(o) Podiatric services;

(p) Hospice services;

(q) Mental health and substance abuse services;

(r) Hearing screening services for newborn and infant children; and

(s) Administrative expenses related to administrative activities, including
outreach services, provided by school districts and educational service units to
students who are eligible or potentially eligible for medical assistance.

(3) No later than July 1, 2009, the department shall submit a state plan
amendment or waiver to the federal Centers for Medicare and Medicaid
Services to provide coverage under the medical assistance program for commu-
nity-based secure residential and subacute behavioral health services for all
eligible recipients, without regard to whether the recipient has been ordered by
a mental health board under the Nebraska Mental Health Commitment Act to
receive such services.

(4) On or before October 1, 2014, the department, after consultation with the
State Department of Education, shall submit a state plan amendment to the
federal Centers for Medicare and Medicaid Services, as necessary, to provide
that the following are direct reimbursable services when provided by school
districts as part of an individualized education program or an individualized
family service plan: Early and periodic screening, diagnosis, and treatment
services for children; medical transportation services; mental health services;
nursing services; occupational therapy services; personal care services; physical
therapy services; rehabilitation services; speech therapy and other services fon
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individuals with speech, hearing, or language disorders; and vision-related
services.
Source: Laws 1965, c. 397, § 4, p. 1277; Laws 1967, c. 413, § 1, p. 1278;

Laws 1969, c. 542, § 1, p. 2193; Laws 1993, LB 804, § 1; Laws
1993, LB 808, § 1; Laws 1996, LB 1044, § 315; Laws 1998, LB
1063, § 5; Laws 1998, LB 1073, § 60; Laws 2002, Second Spec.
Sess., LB 8, § 1; R.S.1943, (2003), § 68-1019; Laws 2006, LB
1248, § 11; Laws 2009, LB603, § 1; Laws 2013, LB23, § 12;
Laws 2013, LB556, § 5; Laws 2014, LB276, § 4.
Effective date July 18, 2014.

Cross References

Nebraska Mental Health Commitment Act, see section 71-901.

68-912 Limits on goods and services; considerations; procedure.

(1) The department may establish (a) premiums, copayments, and deductibles
for goods and services provided under the medical assistance program, (b)
limits on the amount, duration, and scope of goods and services that recipients
may receive under the medical assistance program subject to subsection (5) of
this section, and (c) requirements for recipients of medical assistance as a
necessary condition for the continued receipt of such assistance, including, but
not limited to, active participation in care coordination and appropriate disease
management programs and activities.

(2) In establishing and limiting coverage for services under the medical
assistance program, the department shall consider (a) the effect of such cover-
age and limitations on recipients of medical assistance and medical assistance
expenditures, (b) the public policy in section 68-905, (c) the experience and
outcomes of other states, (d) the nature and scope of benchmark or benchmark-
equivalent health insurance coverage as recognized under federal law, and (e)
other relevant factors as determined by the department.

(3) Coverage for mandatory and optional services and limitations on covered
services as established by the department prior to July 1, 2006, shall remain in
effect until revised, amended, repealed, or nullified pursuant to law. Any
proposed reduction or expansion of services or limitation of covered services by
the department under this section shall be subject to the reporting and review
requirements of section 68-909.

(4) Except as otherwise provided in this subsection, proposed rules and
regulations under this section relating to the establishment of premiums,
copayments, or deductibles for eligible recipients or limits on the amount,
duration, or scope of covered services for eligible recipients shall not become
effective until the conclusion of the earliest regular session of the Legislature in
which there has been a reasonable opportunity for legislative consideration of]
such rules and regulations. This subsection does not apply to rules and
regulations that are (a) required by federal or state law, (b) related to a waiver
in which recipient participation is voluntary, or (c) proposed due to a loss of]
federal matching funds relating to a particular covered service or eligibility
category. Legislative consideration includes, but is not limited to, the introduc-
tion of a legislative bill, a legislative resolution, or an amendment to pending
legislation relating to such rules and regulations.

(5) Any limitation on the amount, duration, or scope of goods and services
that recipients may receive under the medical assistance program shall give full
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and deliberate consideration to the role of home health services from private
duty nurses in meeting the needs of a disabled family member or disabled
person.

Source: Laws 1993, LB 804, § 2; Laws 1996, LB 1044, § 316; R.S.1943,
(2003), § 68-1019.01; Laws 2006, LB 1248, § 12; Laws 2012,
LB1122,§ 1.

68-914 Application for medical assistance; form; department; decision; ap-
peal.

(1) An applicant for medical assistance shall file an application with the
department in a manner and form prescribed by the department. The depart-
ment shall process each application to determine whether the applicant is
eligible for medical assistance. The department shall provide a determination of
eligibility for medical assistance in a timely manner in compliance with 42
C.F.R. 435911, including, but not limited to, a timely determination of eligibili-
ty for coverage of an emergency medical condition, such as labor and delivery.

(2) The department shall notify an applicant for or recipient of medical
assistance of any decision of the department to deny or discontinue eligibility or
to deny or modify medical assistance. Decisions of the department, including
the failure of the department to act with reasonable promptness, may be
appealed, and the appeal shall be in accordance with the Administrative
Procedure Act.

Source: Laws 2006, LB 1248, § 14; Laws 2011, LB494, § 1.

Cross References

Administrative Procedure Act, see section 84-920.

68-915 Eligibility.
The following persons shall be eligible for medical assistance:
(1) Dependent children as defined in section 43-504;

(2) Aged, blind, and disabled persons as defined in sections 68-1002 to
68-1005;

(3) Children under nineteen years of age who are eligible under section
1905(a)(i) of the federal Social Security Act;

(4) Persons who are presumptively eligible as allowed under sections 1920
and 1920B of the federal Social Security Act;

(5) Children under nineteen years of age with a family income equal to or less
than two hundred percent of the Office of Management and Budget income
poverty guideline, as allowed under Title XIX and Title XXI of the federal Social
Security Act, without regard to resources, and pregnant women with a family
income equal to or less than one hundred eighty-five percent of the Office of
Management and Budget income poverty guideline, as allowed under Title XIX
and Title XXI of the federal Social Security Act, without regard to resources.
Children described in this subdivision and subdivision (6) of this section shall
remain eligible for six consecutive months from the date of initial eligibility
prior to redetermination of eligibility. The department may review eligibility
monthly thereafter pursuant to rules and regulations adopted and promulgated
by the department. The department may determine upon such review that a
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child is ineligible for medical assistance if such child no longer meets eligibility
standards established by the department;

(6) For purposes of Title XIX of the federal Social Security Act as provided in
subdivision (5) of this section, children with a family income as follows:

(a) Equal to or less than one hundred fifty percent of the Office of Manage-
ment and Budget income poverty guideline with eligible children one year of
age or younger;

(b) Equal to or less than one hundred thirty-three percent of the Office of
Management and Budget income poverty guideline with eligible children over
one year of age and under six years of age; or

(c) Equal to or less than one hundred percent of the Office of Management
and Budget income poverty guideline with eligible children six years of age or
older and less than nineteen years of age;

(7) Persons who are medically needy caretaker relatives as allowed under 42
U.S.C. 1396d(a)(ii);

(8) As allowed under 42 U.S.C. 1396a(a)(10)(A)(ii), disabled persons as
defined in section 68-1005 with a family income of less than two hundred fifty
percent of the Office of Management and Budget income poverty guideline and
who, but for earnings in excess of the limit established under 42 U.S.C.
1396d(q)(2)(B), would be considered to be receiving federal Supplemental
Security Income. The department shall apply for a waiver to disregard any
unearned income that is contingent upon a trial work period in applying the
Supplemental Security Income standard. Such disabled persons shall be subject
to payment of premiums as a percentage of family income beginning at not less
than two hundred percent of the Office of Management and Budget income
poverty guideline. Such premiums shall be graduated based on family income
and shall not be less than two percent or more than ten percent of family
income;

(9) As allowed under 42 U.S.C. 1396a(a)(10)(A)(ii), persons who:

(a) Have been screened for breast and cervical cancer under the Centers for
Disease Control and Prevention breast and cervical cancer early detection
program established under Title XV of the federal Public Health Service Act, 42
U.S.C. 300k et seq., in accordance with the requirements of section 1504 of
such act, 42 U.S.C. 300n, and who need treatment for breast or cervical cancer,
including precancerous and cancerous conditions of the breast or cervix;

(b) Are not otherwise covered under creditable coverage as defined in section
2701(c) of the federal Public Health Service Act, 42 U.S.C. 300gg(c);

(c) Have not attained sixty-five years of age; and

(d) Are not eligible for medical assistance under any mandatory categorically
needy eligibility group; and

(10) Persons eligible for services described in subsection (3) of section
68-972.

Except as provided in section 68-972, eligibility shall be determined under
this section using an income budgetary methodology that determines children’s
eligibility at no greater than two hundred percent of the Office of Management
and Budget income poverty guideline and adult eligibility using adult income
standards no greater than the applicable categorical eligibility standards estab-
lished pursuant to state or federal law. The department shall determine eligibili-
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ty under this section pursuant to such income budgetary methodology and
subdivision (1)(q) of section 68-1713.

Source: Laws 1965, c. 397, § 5, p. 1278; Laws 1984, LB 1127, § 4; Laws
1988, LB 229, § 1; Laws 1995, LB 455, § 6; Laws 1996, LB 1044,
§ 323; Laws 1998, LB 1063, § 6; Laws 1999, LB 594, § 34; Laws
2001, LB 677, § 1; Laws 2002, Second Spec. Sess., LB 8, § 2;
Laws 2003, LB 411, § 2; Laws 2005, LB 301, § 3;
R.S.Supp.,2005, § 68-1020; Laws 2006, LB 1248, § 15; Laws
2007, LB296, § 249; Laws 2007, LB351, § 3; Laws 2009, LB603,
§ 2; Laws 2012, LB599, § 3.

68-919 Medical assistance recipient; liability; when; claim; procedure; de-
partment; powers.

(1) The recipient of medical assistance under the medical assistance program
shall be indebted to the department for the total amount paid for medical
assistance on behalf of the recipient if:

(a) The recipient was fifty-five years of age or older at the time the medical
assistance was provided; or

(b) The recipient resided in a medical institution and, at the time of institu-
tionalization or application for medical assistance, whichever is later, the
department determines that the recipient could not have reasonably been
expected to be discharged and resume living at home. For purposes of this
section, medical institution means a nursing facility, an intermediate care
facility for persons with developmental disabilities, or an inpatient hospital.

(2) The debt accruing under subsection (1) of this section arises during the
life of the recipient but shall be held in abeyance until the death of the
recipient. Any such debt to the department that exists when the recipient dies
shall be recovered only after the death of the recipient’s spouse, if any, and only
when the recipient is not survived by a child who either is under twenty-one
years of age or is blind or totally and permanently disabled as defined by the
Supplemental Security Income criteria.

(3) The debt shall include the total amount of medical assistance provided
when the recipient was fifty-five years of age or older or during a period of
institutionalization as described in subsection (1) of this section and shall not
include interest.

(4) In any probate proceedings in which the department has filed a claim
under this section, no additional evidence of foundation shall be required for
the admission of the department’s payment record supporting its claim if the
payment record bears the seal of the department, is certified as a true copy, and
bears the signature of an authorized representative of the department.

(5) The department may waive or compromise its claim, in whole or in part,
if the department determines that enforcement of the claim would not be in the
best interests of the state or would result in undue hardship as provided in rules
and regulations of the department.

Source: Laws 1994, LB 1224, § 39; Laws 1996, LB 1044, § 334; Laws
2001, LB 257, § 1; Laws 2004, LB 1005, § 7; R.S.Supp.,2004,
§ 68-1036.02; Laws 2006, LB 1248, § 19; Laws 2007, LB185,
§ 2; Laws 2013, LB23, § 13.
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68-921 Entitlement of spouse; terms, defined.
For purposes of sections 68-921 to 68-925:

(1) Assets means property which is not exempt from consideration in deter-
mining eligibility for medical assistance under rules and regulations adopted
and promulgated under section 68-922;

(2) Community spouse monthly income allowance means the amount of
income determined by the department in accordance with section 1924 of the
federal Social Security Act, as amended, Public Law 100-360, 42 U.S.C.
1396r1-5;

(3) Community spouse resource allowance means the amount of assets
determined in accordance with section 1924 of the federal Social Security Act,
as amended, Public Law 100-360, 42 U.S.C. 1396r-5. For purposes of 42 U.S.C.
1396r-5(f)(2)(A)(i), the amount specified by the state shall be twelve thousand
dollars;

(4) Home and community-based services means services furnished under
home and community-based waivers as defined in Title XIX of the federal
Social Security Act, as amended, 42 U.S.C. 1396;

(5) Qualified applicant means a person (a) who applies for medical assistance
on or after July 9, 1988, (b) who is under care in a state-licensed hospital, a
nursing facility, an intermediate care facility for persons with developmental
disabilities, an assisted-living facility, or a center for the developmentally
disabled, as such terms are defined in the Health Care Facility Licensure Act,
or an adult family home certified by the department or is receiving home and
community-based services, and (c) whose spouse is not under such care or
receiving such services and is not applying for or receiving medical assistance;

(6) Qualified recipient means a person (a) who has applied for medical
assistance before July 9, 1988, and is eligible for such assistance, (b) who is
under care in a facility certified to receive medical assistance funds or is
receiving home and community-based services, and (c) whose spouse is not
under such care or receiving such services and is not applying for or receiving
medical assistance; and

(7) Spouse means the spouse of a qualified applicant or qualified recipient.

Source: Laws 1988, LB 419, § 1; Laws 1989, LB 362, § 11; Laws 1991,
LB 244, § 1; Laws 1996, LB 1044, § 336; Laws 1997, LB 608,
§ 4; Laws 2000, LB 819, § 81; R.S.1943, (2003), § 68-1038; Laws
2006, LB 1248, § 21; Laws 2007, LB185, § 3; Laws 2007, LB296,
§ 250; Laws 2013, LB23, § 14.

Cross References

Health Care Facility Licensure Act, see section 71-401.

68-935 Terms, defined.
For purposes of the False Medicaid Claims Act:

(1) Attorney General means the Attorney General, the office of the Attorney
General, or a designee of the Attorney General;

(2) Claim means any request or demand, whether under a contract or
otherwise, for money or property, and whether or not the state has title to the
money or property, that:

(a) Is presented to an officer, employee, or agent of the state; or
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(b) Is made to a contractor, grantee, or other recipient, if the money or
property is to be spent or used on the state’s behalf or to advance a state
program or interest, and if the state:

(i) Provides or has provided any portion of the money or property requested
or demanded; or

(i) Will reimburse such contractor, grantee, or other recipient for any
portion of the money or property which is requested or demanded;

(3) Good or service includes (a) any particular item, device, medical supply,
or service claimed to have been provided to a recipient and listed in an
itemized claim for payment and (b) any entry in the cost report, books of
account, or other documents supporting such good or service;

(4)(a) Knowing and knowingly means that a person, with respect to informa-
tion:

(i) Has actual knowledge of the information;

(ii) Acts in deliberate ignorance of the truth or falsity of the information; or

(iii) Acts in reckless disregard of the truth or falsity of the information.

(b) Acts committed in a knowing manner or committed knowingly shall not
require proof of a specific intent to defraud;

(5) Material means having a natural tendency to influence or be capable of
influencing the payment or receipt of money or property;

(6) Obligation means an established duty, whether or not fixed, arising from
(a) an express or implied contractual, grantor-grantee, or licensor-licensee
relationship, (b) a fee-based or similar relationship, (c) statute or rule or
regulation, or (d) the retention of any overpayment;

(7) Person means any body politic or corporate, society, community, the
public generally, individual, partnership, limited liability company, joint-stock
company, or association; and

(8) Recipient means an individual who is eligible to receive goods or services
for which payment may be made under the medical assistance program.

Source: Laws 1996, LB 1155, § 68; R.S.1943, (2003), § 68-1037.02; Laws
2004, LB 1084, § 2; R.S.Supp.,2004, § 68-1074; Laws 2006, LB
1248, § 35; Laws 2013, LB277, 8 1.

68-936 Presentation of false medicaid claim; civil liability; violation of act;
civil penalty; damages; costs and attorney’s fees.

(1) A person presents a false medicaid claim and is subject to civil liability if
such person:

(a) Knowingly presents, or causes to be presented, a false or fraudulent claim
for payment or approval;

(b) Knowingly makes, uses, or causes to be made or used, a false record or
statement material to a false or fraudulent claim;

(c) Conspires to commit a violation of the False Medicaid Claims Act;

(d) Has possession, custody, or control of property or money used, or to be
used, by the state and knowingly delivers, or causes to be delivered, less than
all of the money or property;
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(e) Is authorized to make or deliver a document certifying receipt of property
used, or to be used, by the state and, intending to defraud the state, makes or
delivers the receipt knowing that the information on the receipt is not true;

(f) Knowingly buys, or receives as a pledge of an obligation or debt, public
property from any officer or employee of the state who may not lawfully sell or
pledge such property; or

(g) Knowingly makes, uses, or causes to be made or used, a false record or
statement material to an obligation to pay or transmit money or property to the
state or knowingly conceals, avoids, or decreases an obligation to pay or
transmit money or property to the state.

(2) A person who commits a violation of the False Medicaid Claims Act is
subject to, in addition to any other remedies that may be prescribed by law, a
civil penalty of not more than ten thousand dollars. In addition to any civil
penalty, any such person may be subject to damages in the amount of three
times the amount of the false claim because of the act of that person.

(3) If the state is the prevailing party in an action under the False Medicaid
Claims Act, the defendant, in addition to penalties and damages, shall pay the
state’s costs and attorney’s fees for the civil action brought to recover penalties
or damages under the act.

(4) Liability under this section is joint and several for any act committed by
two or more persons.

Source: Laws 1996, LB 1155, § 69; Laws 1997, LB 307, § 110; R.S.1943,
(2003), § 68-1037.03; Laws 2004, LB 1084, § 3; R.S.Supp.,2004,
§ 68-1075; Laws 2006, LB 1248, § 36; Laws 2013, LB277, § 2.

68-959 Medical home pilot program; designation; division; duties; evalua-
tion; report.

(1) No later than January 1, 2012, the division shall design and implement a
medical home pilot program, in consultation with the Medical Home Advisory
Council, in one or more geographic regions of the state to provide access to
medical homes for patients. The division shall apply for any available federal or
other funds for the program. The division shall establish necessary and appro-
priate reimbursement policies and incentives under such program to accom-
plish the purposes of the Medical Home Pilot Program Act. The reimbursement
policies:

(a) Shall require the provision of a medical home for clients;

(b) Shall be designed to increase the availability of primary health care
services to clients;

(c) May provide an increased reimbursement rate to providers who provide
primary health care services to clients outside of regular business hours or on
weekends; and

(d) May provide a postevaluation incentive payment.

(2) No later than June 1, 2014, the division shall evaluate the medical home
pilot program and report the results of such evaluation to the Governor and the
Health and Human Services Committee of the Legislature. The report submit-
ted to the committee shall be submitted electronically. Such report shall include
an evaluation of health outcomes and cost savings achieved, recommendations
for improvement, recommendations regarding continuation and expansion of
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the program, and such other information as deemed necessary by the division
or requested by the committee.

Source: Laws 2009, LB396, § 4; Laws 2012, LB782, § 93.
Termination date June 30, 2014.

68-965 Autism Treatment Program Cash Fund; created; use; investment.

(1) The Autism Treatment Program Cash Fund is created. The fund shall
include revenue received from gifts, grants, bequests, donations, other similar
donation arrangements, or other contributions from public or private sources.
The department shall administer the fund. The fund shall be used as the state’s
matching share for the waiver established under section 68-966 and for ex-
penses incurred in the administration of the Autism Treatment Program. Any
money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

(2) The program shall utilize private funds deposited in the fund. No dona-
tions from a provider of services under Title XIX of the federal Social Security
Act shall be deposited into the fund.

Source: Laws 2007, LB482, § 4; R.S.1943, (2008), § 85-1,141; Laws 2009,
LB27,8 5; Laws 2012, LB969, § 8.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

68-968 School-based health centers; School Health Center Advisory Council;
members.

(1) To ensure that the interests of the school district, community, and health
care provider are reflected within the policies, procedures, and scope of
services of school-based health centers, each school district shall establish a
School Health Center Advisory Council for each school in the district hosting a
school-based health center.

(2) The School Health Center Advisory Council shall include:

(a) At least one representative of the school administration or school district
administration;

(b) At least one representative of the sponsoring facility; and

(c) At least one parent recommended by a school administrator or school
district administrator and approved by a majority vote of the school board. Any;
parent serving on a School Health Center Advisory Council shall have at least
one child enrolled in the school through which the school-based health center is
organized.

(3) If another institution or organization sponsors the school-based health
center, at least one representative of each sponsoring institution or organiza-
tion shall be included on the School Health Center Advisory Council.

(4) School Health Center Advisory Councils may also include students en-
rolled in the school district through which the school-based health center is
organized. Any such students must be appointed by a school administrator or
school district administrator.

Source: Laws 2010, LB1106, § 4.
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68-969 Amendment to medicaid state plan or waiver; children eligible for
medicaid and CHIP; treatment for pregnant women; department; duties.

(1) On or before July 1, 2010, the department shall submit an application to
the Centers for Medicare and Medicaid Services of the United States Depart-
ment of Health and Human Services, amending the medicaid state plan or
seeking a waiver thereto to provide for utilization of money to allow for
payments for treatment for children who are lawfully residing in the United
States and who are otherwise eligible for medicaid and CHIP pursuant to the
federal Children’s Health Insurance Program Reauthorization Act of 2009,
Public Law 111-3, as such act existed on January 1, 2010, and for treatment for
pregnant women who are lawfully residing in the United States and who are
otherwise eligible for medicaid pursuant to the federal Children’s Health
Insurance Program Reauthorization Act of 2009, Public Law 111-3, as such act
existed on January 1, 2010.

(2) For purposes of this section, (a) CHIP means the Children’s Health
Insurance Program established pursuant to 42 U.S.C. 1397aa et seq., and (b)
medicaid means the program for medical assistance established under 42
U.S.C. 1396 et seq., as such sections existed on January 1, 2010.

Source: Laws 2010, LB1106, § 5.

68-970 Nebraska Regional Poison Center; legislative findings.
The Legislature finds that:

(1) The Nebraska Regional Poison Center funded through the University of
Nebraska Medical Center Cash Fund provides a valuable service to Nebraska;

(2) The center receives over seventeen thousand calls annually, seventy-two
percent of the calls involve children, and over twenty-seven percent of the calls
relate to children in families whose annual household income is at or below
two hundred percent of the federal poverty level;

(3) The operation of the center has resulted in over ninety percent of the calls
regarding a child under six years of age being handled in a manner such that
the child was able to remain at home and the child did not have to visit an
emergency room or use 911 or emergency medical services; and

(4) The operation of the center results in a cost savings of one hundred
seventy-five dollars per call in 1996 dollars.

Source: Laws 2011, LB525, § 2.

68-971 Amendment to medicaid state plan or waiver; Nebraska Regional
Poison Center; payments; use; department; duties; University of Nebraska
Medical Center; report.

(1) On or before January 1, 2012, the department shall submit an application
to the federal Centers for Medicare and Medicaid Services of the United States
Department of Health and Human Services to amend the medicaid state plan
or seek a waiver to provide for utilization of the unused administrative cap to
allow for payments to the Nebraska Regional Poison Center funded through the
University of Nebraska Medical Center Cash Fund to help offset the cost for
treatment of children who are eligible for assistance under the medical assis-
tance program and the Children’s Health Insurance Program established pur-
suant to 42 U.S.C. 1397aa et seq., pursuant to the federal Children’s Health
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Insurance Program Reauthorization Act of 2009, Public Law 111-3, as such act
existed on January 1, 2010.

(2) Upon approval of the amendment to the medicaid state plan or the
granting of the waiver, the University of Nebraska Medical Center shall transfer:
an amount, not to exceed two hundred fifty thousand dollars, to the Health and
Human Services Cash Fund for the Nebraska Department of Health and
Human Services to meet the state match to maximize the use of the unused
administrative cap money. At the time the department receives the transferred
amount or any portion thereof and the corollary federal funds, the department
shall transfer the combined funds to the University of Nebraska Medical Center
Cash Fund for operation of the Nebraska Regional Poison Center. If no
amendment is approved nor waiver granted or if less than two hundred fifty
thousand dollars is needed for the match, then the University of Nebraska
Medical Center may use the remaining state appropriation for the operation of
the Nebraska Regional Poison Center.

(3) The University of Nebraska Medical Center shall report electronically to
the Legislative Fiscal Analyst on or before October 1 of every year the amount
transferred to the department in the prior fiscal year and the amount of
matching funds received under this section for the Nebraska Regional Poison
Center in the prior fiscal year.

Source: Laws 2011, LB525, § 3; Laws 2012, LB782, § 94.

68-972 Prenatal care; legislative findings; creation of separate program;
benefits provided; department; submit state plan amendment or waiver; eligi-
bility.

(1) The Legislature finds that:

(a) Title XXI of the federal Social Security Act, as amended, and the rules and
regulations promulgated pursuant thereto, authorize the State Children’s
Health Insurance Program to assist state efforts to initiate and expand provi-
sions of child health assistance to uninsured, low-income children;

(b) As defined in Title XXI of the federal Social Security Act, as amended, and
the rules and regulations promulgated pursuant thereto, child means an indi-
vidual under the age of nineteen years, including any period of time from
conception to birth, up to age nineteen years;

(c) Pursuant to Title XXI of the federal Social Security Act, as amended, and
the rules and regulations promulgated pursuant thereto, eligibility can only be
conferred to a targeted low-income child, including an unborn child, under a
separate child health program;

(d) Under Title XXI of the federal Social Security Act, as amended, and the
rules and regulations promulgated pursuant thereto, child health assistance is
available to benefit unborn children independent of the mother’s eligibility and
immigration status;

(e) Under Title XXI of the federal Social Security Act, as amended, and the
rules and regulations promulgated pursuant thereto, child health assistance
expressly includes prenatal care that connects to the health of the unborn child;

(f) Prenatal care has been clearly shown to reduce the likelihood of prema-
ture delivery or low birth weight, both of which are associated with a wide
range of congenital disabilities as well as infant mortality, and such care can
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detect a great number of serious and even life-threatening disabilities, many of
which can now be successfully treated in utero;

(g) Ensuring prenatal care for more children will significantly help reduce
infant mortality and morbidity rates and will spare many infants from the
burden of congenital disabilities and reduce the cost of treating those congeni-
tal disabilities after birth;

(h) It is well established that access to prenatal care can improve health
outcomes during infancy as well as over a child’s life. Since healthy babies and
children require less medical care than babies and children with health prob-
lems, provision of prenatal care will result in lower medical expenditures for
the affected children in the long run; and

(i) Adopting federal law to provide for medical services related to unborn
children before birth will result in healthier infants, better long-term child
growth and development, and ultimate cost savings to the state through
reduced expenditures for high cost neonatal and potential long-term medical
rehabilitation.

(2) Such coverage shall be implemented through the creation of a separate
program as allowed under Title XXI of the federal Social Security Act, as
amended, and 42 C.F.R. 457.10, solely for the unborn children of mothers who
are ineligible for coverage under Title XIX of the federal Social Security Act. All
other aspects of the medical assistance program relating to the State Children’s
Health Insurance Program remain a medicaid expansion program as defined in
42 C.F.R. 457.10.

(3) The benefits provided pursuant to this subsection, unless the recipient
qualifies for coverage under Title XIX of the federal Social Security Act, as
amended, shall be prenatal care and pregnancy-related services connected to
the health of the unborn child, including: (a) Professional fees for labor and
delivery, including live birth, fetal death, miscarriage, and ectopic pregnancy;
(b) pharmaceuticals and prescription vitamins; (c) outpatient hospital care; (d)
radiology, ultrasound, and other necessary imaging; (e) necessary laboratory
testing; (f) hospital costs related to labor and delivery; (g) services related to
conditions that could complicate the pregnancy, including those for diagnosis
or treatment of illness or medical conditions that threaten the carrying of the
unborn child to full term or the safe delivery of the unborn child; and (h) other
pregnancy-related services approved by the department. Services not covered
under this subsection include medical issues separate to the mother and
unrelated to pregnancy.

(4) The department shall receive the state and federal funds appropriated or
provided for benefits provided pursuant to this section. Within thirty days after
July 19, 2012, the department shall submit a state plan amendment or waiver
for approval by the federal Centers for Medicare and Medicaid Services to
provide coverage under the medical assistance program to persons eligible
under this section.

(5) Eligibility shall be determined under this section using an income budget-
ary methodology that determines children’s eligibility at no greater than one
hundred eighty-five percent of the Office of Management and Budget income
poverty guideline.

Source: Laws 2012, LB599, § 4.
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68-973 Improper payments; postpayment reimbursement; legislative find-
ings.

The Legislature finds that the medical assistance program would benefit from
increased efforts to (1) prevent improper payments to service providers, includ-
ing, but not limited to, enforcement of eligibility criteria for recipients of
benefits, enforcement of enrollment criteria for providers of benefits, determi-
nation of third-party liability for benefits, review of claims for benefits prior to
payment, and identification of the extent and cause of improper payment, (2)
identify and recoup improper payments, including, but not limited to, identifi-
cation and investigation of questionable payments for benefits, administrative
recoupment of payments for benefits, and referral of cases of fraud to the state
medicaid fraud control unit for prosecution, and (3) collect postpayment
reimbursement, including, but not limited to, maximizing prescribed drug
rebates and maximizing recoveries from estates for paid benefits.

Source: Laws 2012, LB541, § 2.

68-974 Recovery audit contractors; contracts; contents; health insurance
premium assistance payment program; contract; department; powers and
duties; report.

(1) The department shall contract with one or more recovery audit contrac-
tors to promote the integrity of the medical assistance program and to assist
with cost-containment efforts and recovery audits. The contract or contracts
shall include services for (a) cost-avoidance through identification of third-party
liability, (b) cost recovery of third-party liability through postpayment reim-
bursement, (c) casualty recovery of payments by identifying and recovering
costs for claims that were the result of an accident or neglect and payable by a
casualty insurer, and (d) reviews of claims submitted by providers of services or
other individuals furnishing items and services for which payment has been
made to determine whether providers have been underpaid or overpaid and
take actions to recover any overpayments identified.

(2) The department shall contract with one or more persons to support a
health insurance premium assistance payment program.

(3) The department may enter into any other contracts deemed to increase
the efforts to promote the integrity of the medical assistance program.

(4) Contracts entered into under the authority of this section may be on a
contingent fee basis. Contracts entered into on a contingent fee basis shall
provide that contingent fee payments are based upon amounts recovered, not
amounts identified, and that contingent fee payments are not to be paid on
amounts subsequently repaid due to determinations made in appeal proceed-
ings. Contracts shall be in compliance with federal law and regulations when
pertinent, including a limit on contingent fees of no more than twelve and one-
half percent of amounts recovered, and initial contracts shall be entered into as
soon as practicable under such federal law and regulations.

(5) All amounts recovered and savings generated as a result of this section
shall be returned to the medical assistance program.

(6) The department shall by December 1, 2012, report to the Legislature the
status of the contracts, including the parties, the programs and issues ad-
dressed, the estimated cost recovery, and the savings accrued as a result of the
contracts.

2499 2014 Cumulative Supplement



$ 68-974 PUBLIC ASSISTANCE

(7) For purposes of this section:

(a) Person means bodies politic and corporate, societies, communities, the
public generally, individuals, partnerships, limited liability companies, joint-
stock companies, and associations; and

(b) Recovery audit contractor means private entities with which the depart-
ment contracts to audit claims for medical assistance, identify underpayments
and overpayments, and recoup overpayments.

Source: Laws 2012, LB541, § 3.

ARTICLE 10
ASSISTANCE, GENERALLY

(a) ASSISTANCE TO THE AGED, BLIND, OR DISABLED

Section
68-1006.01. Personal needs allowance; amount authorized.

(b) PROCEDURE AND PENALTIES

68-1017. Assistance; violations; penalties.

68-1017.01. Supplemental Nutrition Assistance Program; violations; penalties.

68-1017.02. Supplemental Nutrition Assistance Program; department; duties; state
outreach plan; report; contents; person ineligible; when.

(h) NON-UNITED-STATES CITIZENS
68-1070. Repealed. Laws 2011, LB 465, § 2.

(a) ASSISTANCE TO THE AGED, BLIND, OR DISABLED

68-1006.01 Personal needs allowance; amount authorized.

The Department of Health and Human Services shall include in the standard
of need for eligible aged, blind, and disabled persons at least fifty dollars per
month for a personal needs allowance if such persons reside in an alternative
living arrangement.

For purposes of this section, an alternative living arrangement shall include
board and room, a boarding home, a certified adult family home, a licensed
assisted-living facility, a licensed residential child-caring agency as defined in
section 71-1926, a licensed center for the developmentally disabled, and a long-
term care facility.

Source: Laws 1991, LB 57, § 1; Laws 1996, LB 1044, § 308; Laws 1997,
LB 608, § 3; Laws 1999, LB 119, § 1; Laws 2000, LB 819, § 79;
Laws 2013, LB265, § 37.

(b) PROCEDURE AND PENALTIES

68-1017 Assistance; violations; penalties.

(1) Any person, including vendors and providers of medical assistance and
social services, who, by means of a willfully false statement or representation,
or by impersonation or other device, obtains or attempts to obtain, or aids or
abets any person to obtain or to attempt to obtain (a) an assistance certificate of
award to which he or she is not entitled, (b) any commodity, any foodstuff, any
food instrument, any Supplemental Nutrition Assistance Program benefit or
electronic benefit card, or any payment to which such individual is not entitled
or a larger payment than that to which he or she is entitled, (c) any payment
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made on behalf of a recipient of medical assistance or social services, or (d) any
other benefit administered by the Department of Health and Human Services,
or who violates any statutory provision relating to assistance to the aged, blind,
or disabled, aid to dependent children, social services, or medical assistance,
commits an offense.

(2) Any person who commits an offense under subsection (1) of this section
shall upon conviction be punished as follows: (a) If the aggregate value of all
funds or other benefits obtained or attempted to be obtained is less than five
hundred dollars, the person so convicted shall be guilty of a Class III misde-
meanor; or (b) if the aggregate value of all funds and other benefits obtained or
attempted to be obtained is five hundred dollars or more, the person so
convicted shall be guilty of a Class IV felony.

Source: Laws 1965, c. 394, § 5, p. 1262; Laws 1969, c. 541, § 1, p. 2192;
Laws 1977, LB 39, § 127; Laws 1984, LB 1127, § 2; Laws 1996,
LB 1044, § 314; Laws 1998, LB 1073, § 58; Laws 2007, LB296,
§ 271; Laws 2009, LB288, § 26; Laws 2010, LB849, § 14.

68-1017.01 Supplemental Nutrition Assistance Program; violations; penal-
ties.

(1) A person commits an offense if he or she knowingly uses, alters, or
transfers any Supplemental Nutrition Assistance Program benefits or electronic
benefit cards or any authorizations to participate in the Supplemental Nutrition
Assistance Program in any manner not authorized by law. An offense under this
subsection shall be a Class III misdemeanor if the value of the Supplemental
Nutrition Assistance Program benefits, electronic benefit cards, or authoriza-
tions is less than five hundred dollars and shall be a Class IV felony if the value
is five hundred dollars or more.

(2) A person commits an offense if he or she knowingly (a) possesses any
Supplemental Nutrition Assistance Program benefits or electronic benefit cards
or any authorizations to participate in the Supplemental Nutrition Assistance
Program when such individual is not authorized by law to possess them, (b)
redeems Supplemental Nutrition Assistance Program benefits or electronic
benefit cards when he or she is not authorized by law to redeem them, or (c)
redeems Supplemental Nutrition Assistance Program benefits or electronic
benefit cards for purposes not authorized by law. An offense under this
subsection shall be a Class III misdemeanor if the value of the Supplemental
Nutrition Assistance Program benefits, electronic benefit cards, or authoriza-
tions is less than five hundred dollars and shall be a Class IV felony if the value
is five hundred dollars or more.

(3) A person commits an offense if he or she knowingly possesses blank
authorizations to participate in the Supplemental Nutrition Assistance Program
when such possession is not authorized by law. An offense under this subsec-
tion shall be a Class IV felony.

(4) When any Supplemental Nutrition Assistance Program benefits or elec-
tronic benefit cards or any authorizations to participate in the Supplemental
Nutrition Assistance Program of various values are obtained in violation of this
section pursuant to one scheme or a continuing course of conduct, whether
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from the same or several sources, such conduct may be considered as one
offense, and the values aggregated in determining the grade of the offense.

Source: Laws 1984, LB 1127, § 3; Laws 1998, LB 1073, § 59; Laws 2009,
LB288,§ 27; Laws 2010, LB849, § 15.

68-1017.02 Supplemental Nutrition Assistance Program; department; duties;
state outreach plan; report; contents; person ineligible; when.

(1)(a) The Department of Health and Human Services shall apply for and
utilize to the maximum extent possible, within limits established by the Legisla-
ture, any and all appropriate options available to the state under the federal
Supplemental Nutrition Assistance Program and regulations adopted under
such program to maximize the number of Nebraska residents being served
under such program within such limits. The department shall seek to maximize
federal funding for such program and minimize the utilization of General
Funds for such program and shall employ the personnel necessary to determine
the options available to the state and issue the report to the Legislature
required by subdivision (b) of this subsection.

(b) The department shall submit electronically an annual report to the Health
and Human Services Committee of the Legislature by December 1 on efforts by
the department to carry out the provisions of this subsection. Such report shall
provide the committee with all necessary and appropriate information to enable
the committee to conduct a meaningful evaluation of such efforts. Such infor-
mation shall include, but not be limited to, a clear description of various
options available to the state under the federal Supplemental Nutrition Assis-
tance Program, the department’s evaluation of and any action taken by the
department with respect to such options, the number of persons being served
under such program, and any and all costs and expenditures associated with
such program.

(c) The Health and Human Services Committee of the Legislature, after
receipt and evaluation of the report required in subdivision (b) of this subsec-
tion, shall issue recommendations to the department on any further action
necessary by the department to meet the requirements of this section.

(2)(a) The department shall develop a state outreach plan to promote access
by eligible persons to benefits of the Supplemental Nutrition Assistance Pro-
gram. The plan shall meet the criteria established by the Food and Nutrition
Service of the United States Department of Agriculture for approval of state
outreach plans. The Department of Health and Human Services may apply for
and accept gifts, grants, and donations to develop and implement the state
outreach plan.

(b) For purposes of developing and implementing the state outreach plan, the
department shall partner with one or more counties or nonprofit organizations.
If the department enters into a contract with a nonprofit organization relating
to the state outreach plan, the contract may specify that the nonprofit organiza-
tion is responsible for seeking sufficient gifts, grants, or donations necessary for
the development and implementation of the state outreach plan and may
additionally specify that any costs to the department associated with the award
and management of the contract or the implementation or administration of the
state outreach plan shall be paid out of private or federal funds received for
development and implementation of the state outreach plan.
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(c) The department shall submit the state outreach plan to the Food and
Nutrition Service of the United States Department of Agriculture for approval
on or before August 1, 2011, and shall request any federal matching funds that
may be available upon approval of the state outreach plan. It is the intent of the
Legislature that the State of Nebraska and the Department of Health and
Human Services use any additional public or private funds to offset costs
associated with increased caseload resulting from the implementation of the
state outreach plan.

(d) The department shall be exempt from implementing or administering a
state outreach plan under this subsection, but not from developing such a plan,
if it does not receive private or federal funds sufficient to cover the depart-
ment’s costs associated with the implementation and administration of the plan,
including any costs associated with increased caseload resulting from the
implementation of the plan.

(3)(a)(i) On or before October 1, 2011, the department shall create a TANF-
funded program or policy that, in compliance with federal law, establishes
categorical eligibility for federal food assistance benefits pursuant to the Sup-
plemental Nutrition Assistance Program to maximize the number of Nebraska
residents being served under such program in a manner that does not increase
the current gross income eligibility limit.

(ii)) Such TANF-funded program or policy shall eliminate all asset limits for
eligibility for federal food assistance benefits, except that the total of liquid
assets which includes cash on hand and funds in personal checking and savings
accounts, money market accounts, and share accounts shall not exceed twenty-
five thousand dollars pursuant to the Supplemental Nutrition Assistance Pro-
gram, as allowed under federal law and under 7 C.F.R. 273.2(j)(2).

(iii) This subsection becomes effective only if the department receives funds
pursuant to federal participation that may be used to implement this subsec-
tion.

(b) For purposes of this subsection:

(1) Federal law means the federal Food and Nutrition Act of 2008, 7 U.S.C.
2011 et seq., and regulations adopted under the act; and

(i) TANF means the federal Temporary Assistance for Needy Families pro-
gram established in 42 U.S.C. 601 et seq.

(4)(a) Within the limits specified in this subsection, the State of Nebraska opts
out of the provision of the federal Personal Responsibility and Work Opportuni-
ty Reconciliation Act of 1996, as such act existed on January 1, 2009, that
eliminates eligibility for the Supplemental Nutrition Assistance Program for any
person convicted of a felony involving the possession, use, or distribution of a
controlled substance.

(b) A person shall be ineligible for Supplemental Nutrition Assistance Pro-
gram benefits under this subsection if he or she (i) has had three or more felony
convictions for the possession or use of a controlled substance or (ii) has been
convicted of a felony involving the sale or distribution of a controlled substance
or the intent to sell or distribute a controlled substance. A person with one or
two felony convictions for the possession or use of a controlled substance shall
only be eligible to receive Supplemental Nutrition Assistance Program benefits
under this subsection if he or she is participating in or has completed a state-
licensed or nationally accredited substance abuse treatment program since the
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date of conviction. The determination of such participation or completion shall
be made by the treatment provider administering the program.

Source: Laws 2003, LB 667, § 22; Laws 2005, LB 301, § 2; Laws 2008,
LB171, § 1; Laws 2009, LB288, § 28; Laws 2011, LB543, § 1;
Laws 2012, LB782, § 95.

(h) NON-UNITED-STATES CITIZENS
68-1070 Repealed. Laws 2011, LB 465, § 2.

ARTICLE 11
AGING

(b) AGING NEBRASKANS TASK FORCE

Section

68-1107. Aging Nebraskans Task Force; created; purpose; executive committee;
members; duties; statewide strategic plan for long-term care services;
creation; consideration.

68-1108. Aging Nebraskans Task Force; report; Department of Health and Human
Services; report.

68-1109. Aging Nebraskans Task Force; termination.

(b) AGING NEBRASKANS TASK FORCE

68-1107 Aging Nebraskans Task Force; created; purpose; executive commit-
tee; members; duties; statewide strategic plan for long-term care services;
creation; consideration.

(1) The Aging Nebraskans Task Force is created. The purpose of the task
force is to develop and facilitate implementation of a statewide strategic plan
for addressing the needs of the aging population in the state. The task force
shall provide a forum for collaboration among state, local, community, public,
and private stakeholders in long-term care programs.

(2)(a) The executive committee of the task force shall include as voting
members the chairperson of the Health and Human Services Committee of the
Legislature, a member of the Appropriations Committee of the Legislature
appointed by the Executive Board of the Legislative Council, a member of the
Health and Human Services Committee of the Legislature appointed by the
Executive Board of the Legislative Council, a member of the Legislature’s
Planning Committee appointed by the Executive Board of the Legislative
Council, and an at-large member appointed by the Executive Board of the
Legislative Council. The voting members of the executive committee shall
choose a chairperson and vice-chairperson from among the voting members.

(b) The chief executive officer of the Department of Health and Human
Services or his or her designee and the Chief Justice of the Supreme Court or
his or her designee shall be nonvoting, ex officio members of the executive
committee of the task force.

(c) The remaining four members of the task force shall be nonvoting mem-
bers appointed by the executive committee of the task force through an
application and selection process, representing stakeholders in the long-term
care system and may include a representative of the Division of Medicaid and
Long-Term Care Advisory Committee on Aging, representatives of health care
providers, elder law attorneys, representatives of the long-term care ombuds-
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man program, health care economists, geriatric specialists, family caregivers of;
seniors in at-home care, providers of services to the elderly, seniors currently or:
previously in institutional care, and aging advocacy organizations.

(3) The executive committee of the task force shall advise the task force
regarding the interaction among the three branches of government related to
long-term care programs and services. The members of the executive commit-
tee shall each represent his or her own branch of government, and no member
of the executive committee shall participate in actions that could be deemed to
be the exercise of the duties and prerogatives of another branch of government
or that improperly delegate the powers and duties of any branch of government
to another branch of government.

(4) The task force shall work with administrators of area agencies on aging,
nursing home and assisted-living residence providers, hospitals, rehabilitation
centers, managed care companies, senior citizen centers, community stakehold-
ers, advocates for elder services and programs, the Center for Public Affairs
Research of the College of Public Affairs and Community Service at the
University of Nebraska at Omaha, and seniors statewide to establish effective
community collaboration for informed decisionmaking that supports the provi-
sions of effective and efficient long-term care services.

(5) The task force shall create a statewide strategic plan for long-term care
services in Nebraska which shall consider, but not be limited to:

(a) Promotion of independent living through provision of long-term care
services and support that enable an individual to live in the setting of his or her
choice;

(b) Provision of leadership to support sound fiscal management of long-term
care budgets so that Nebraska will be able to meet the increasing demand for
long-term care services as a growing portion of the state’s population reaches
the age of eighty years;

(c) Expedited creation of workforce development and training programs
specific to the needs of and in response to Nebraska’s growing aging popula-
tion;

(d) The identification of gaps in the service delivery system that contribute to
the inefficient and ineffective delivery of services; and

(e) Development of a process for evaluating the quality of residential and
home and community-based long-term care services and support.

Source: Laws 2014, LB690, § 2.
Effective date July 18, 2014.

68-1108 Aging Nebraskans Task Force; report; Department of Health and
Human Services; report.

On or before December 15, 2014, the Aging Nebraskans Task Force shall
present electronically to the Legislature a report of recommendations for the
statewide strategic plan described in section 68-1107. The Department of
Health and Human Services shall also annually report electronically to the
Legislature the percentage growth of medicaid spending for people over sixty-
five years of age for no fewer than five years following acceptance of the
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application to the State Balancing Incentive Payments Program pursuant to
section 81-3138.

Source: Laws 2014, LB690, § 3.
Effective date July 18, 2014.

68-1109 Aging Nebraskans Task Force; termination.

The Aging Nebraskans Task Force terminates on June 30, 2016, unless
extended by the Legislature.

Source: Laws 2014, LB690, § 4.
Effective date July 18, 2014.

ARTICLE 12
SOCIAL SERVICES

Section

68-1201. Eligibility determination; exclusion of certain assets and income.

68-1202. Social services; services included.

68-1204. Social services or specialized developmental disability services; rules and
regulations; agreements; fee schedules.

68-1206. Social services; administration; contracts; payments; duties.

68-1207. Department of Health and Human Services; public child welfare services;
supervise; department; pilot project; caseload requirements; case plan
developed.

68-1207.01. Department of Health and Human Services; caseloads report; contents.

68-1211. Case management of child welfare services; legislative findings and
declarations.

68-1212. Department of Health and Human Services; cases; case manager;
employee of department; duties; case management lead agency model
pilot project; contract authorized; conditions, performance outcomes,
and oversight; extension of contract.

68-1213. Pilot project; evaluation by Legislature.

68-1214. Case managers; training program; department; duties; training

curriculum; contents.

68-1201 Eligibility determination; exclusion of certain assets and income.

In determining eligibility for the program for aid to dependent children
pursuant to section 43-512, for the Supplemental Nutrition Assistance Program
administered by the State of Nebraska pursuant to the federal Food and
Nutrition Act of 2008, 7 U.S.C. 2011 et seq., and for the child care subsidy
program established pursuant to section 68-1202, the following shall not be
included in determining assets or income:

(1) Assets in or income from an educational savings account, a Coverdell
educational savings account described in 26 U.S.C. 530, a qualified tuition
program established pursuant to 26 U.S.C. 529, or any similar savings account
or plan established to save for qualified higher education expenses as defined in
section 85-1802;

(2) Income from scholarships or grants related to postsecondary education,
whether merit-based, need-based, or a combination thereof; and

(3) Income from postsecondary educational work-study programs, whether
federally funded, funded by a postsecondary educational institution, or funded
from any other source.

Source: Laws 2014, LB359, § 1.
Effective date July 18, 2014.
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68-1202 Social services; services included.

Social services may be provided on behalf of recipients with payments for
such social services made directly to vendors. Social services shall include
those mandatory and optional services to former, present, or potential social
services recipients provided for under the federal Social Security Act, as
amended, and described by the State of Nebraska in the approved State Plan
for Services. Such services may include, but shall not be limited to, foster care
for children, child care, family planning, treatment for alcoholism and drug
addiction, treatment for persons with an intellectual disability, health-related
services, protective services for children, homemaker services, employment
services, foster care for adults, protective services for adults, transportation
services, home management and other functional education services, housing
improvement services, legal services, adult day services, home delivered or
congregate meals, educational services, and secondary prevention services,
including, but not limited to, home visitation, child screening and early inter-
vention, and parenting education programs.

Source: Laws 1973, LB 511, § 2; Laws 1986, LB 1177, § 28; Laws 2000,
LB 819, § 82; Laws 2005, LB 264, § 1; Laws 2011, LB177, § 10;
Laws 2013, LB23, § 15.

68-1204 Social services or specialized developmental disability services; rules
and regulations; agreements; fee schedules.

(1) For the purpose of providing or purchasing social services described in
section 68-1202, the state hereby accepts and assents to all applicable provi-
sions of the federal Social Security Act, as amended. The Department of Health
and Human Services may adopt and promulgate rules and regulations, enter
into agreements, and adopt fee schedules with regard to social services de-
scribed in section 68-1202.

(2) The department shall adopt and promulgate rules and regulations to
administer funds under Title XX of the federal Social Security Act, as amended,
designated for specialized developmental disability services.

Source: Laws 1973, LB 511, § 4; Laws 1991, LB 830, § 31; Laws 1996,
LB 1044, § 345; Laws 2006, LB 994, § 66; Laws 2007, LB296,
§ 277; Laws 2011, LB177, § 11.

68-1206 Social services; administration; contracts; payments; duties.

(1) The Department of Health and Human Services shall administer the
program of social services in this state. The department may contract with
other social agencies for the purchase of social services at rates not to exceed
those prevailing in the state or the cost at which the department could provide
those services. The statutory maximum payments for the separate program of
aid to dependent children shall apply only to public assistance grants and shall
not apply to payments for social services. As part of the provision of social
services authorized by section 68-1202, the department shall participate in the
federal child care assistance program under 42 U.S.C. 618, as such section
existed on January 1, 2013, and provide child care assistance to families with
incomes up to one hundred twenty-five percent of the federal poverty level for
FY2013-14 and one hundred thirty percent of the federal poverty level for
FY2014-15 and each fiscal year thereafter.

2507 2014 Cumulative Supplement



$ 68-1206 PUBLIC ASSISTANCE

(2) As part of the provision of social services authorized by this section and
section 68-1202, the department shall participate in the federal Child Care
Subsidy program. In determining ongoing eligibility for this program, ten
percent of a household’s gross earned income shall be disregarded after twelve
continuous months on the program and at each subsequent redetermination.
Initial program eligibility standards shall not be impacted by the provisions of
this subsection.

(3) In determining the rate or rates to be paid by the department for child
care as defined in section 43-2605, the department shall adopt a fixed-rate
schedule for the state or a fixed-rate schedule for an area of the state applicable
to each child care program category of provider as defined in section 71-1910
which may claim reimbursement for services provided by the federal Child
Care Subsidy program, except that the department shall not pay a rate higher
than that charged by an individual provider to that provider’s private clients.
The schedule may provide separate rates for care for infants, for children with
special needs, including disabilities or technological dependence, or for other
individual categories of children. The schedule may also provide tiered rates
based upon a quality scale rating of step three or higher under the Step Up to
Quality Child Care Act. The schedule shall be effective on October 1 of every
year and shall be revised annually by the department.

Source: Laws 1973, LB 511, § 6; Laws 1982, LB 522, § 44; Laws 1991,
LB 836, § 26; Laws 1995, LB 401, § 22; Laws 1996, LB 1044,
§ 347; Laws 2006, LB 994, § 68; Laws 2007, LB296, § 279; Laws
2013, LB507, § 15; Laws 2014, LB359, § 3.
Effective date July 18, 2014.

Cross References

Step Up to Quality Child Care Act, see section 71-1952.

68-1207 Department of Health and Human Services; public child welfare
services; supervise; department; pilot project; caseload requirements; case plan
developed.

(1) The Department of Health and Human Services shall supervise all public
child welfare services as described by law. The department and the pilot project
described in section 68-1212 shall maintain caseloads to carry out child welfare
services which provide for adequate, timely, and indepth investigations and
services to children and families. Caseloads shall range between twelve and
seventeen cases as determined pursuant to subsection (2) of this section. In
establishing the specific caseloads within such range, the department and the
pilot project shall (a) include the workload factors that may differ due to
geographic responsibilities, office location, and the travel required to provide a
timely response in the investigation of abuse and neglect, the protection of
children, and the provision of services to children and families in a uniform and
consistent statewide manner and (b) utilize the workload criteria of the stan-
dards established as of January 1, 2012, by the Child Welfare League of
America. The average caseload shall be reduced by the department in all
service areas as designated pursuant to section 81-3116 and by the pilot project
to comply with the caseload range described in this subsection by September 1,
2012. Beginning September 15, 2012, the department shall include in its
annual report required pursuant to section 68-1207.01 a report on the attain-
ment of the decrease according to such caseload standards. The department’s
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annual report shall also include changes in the standards of the Child Welfare
League of America or its successor.

(2) Caseload size shall be determined in the following manner: (a) If children
are placed in the home, the family shall count as one case regardless of how
many children are placed in the home; (b) if a child is placed out of the home,
the child shall count as one case; (c) if, within one family, one or more children
are placed in the home and one or more children are placed out of the home,
the children placed in the home shall count as one case and each child placed
out of the home shall count as one case; and (d) any child receiving services
from the department or a private entity under contract with the department
shall be counted as provided in subdivisions (a) through (c) of this subsection
whether or not such child is a ward of the state. For purposes of this
subsection, a child is considered to be placed in the home if the child is placed
with his or her biological or adoptive parent or a legal guardian and a child is
considered to be placed out of the home if the child is placed in a foster family
home as defined in section 71-1901, a residential child-caring agency as defined
in section 71-1926, or any other setting which is not the child’s planned
permanent home.

(3) To insure appropriate oversight of noncourt and voluntary cases when
any child welfare services are provided, either by the department or by a lead
agency participating in the pilot project, as a result of a child safety assessment,
the department or lead agency shall develop a case plan that specifies the
services to be provided and the actions to be taken by the department or lead
agency and the family in each such case. Such case plan shall clearly indicate,
when appropriate, that children are receiving services to prevent out-of-home
placement and that, absent preventive services, foster care is the planned
arrangement for the child.

(4) To carry out the provisions of this section, the Legislature shall provide
funds for additional staff.

Source: Laws 1973, LB 511, § 7; Laws 1985, LB 1, § 2; Laws 1990, LB
720, § 1; Laws 1996, LB 1044, § 348; Laws 2005, LB 264, § 2;
Laws 2007, LB296, § 280; Laws 2012, LB961, § 3; Laws 2013,
LB265, § 38; Laws 2013, LB269, § 8.

68-1207.01 Department of Health and Human Services; caseloads report;
contents.

The Department of Health and Human Services shall annually provide a
report to the Legislature and Governor outlining the caseloads of child protec-
tive services, the factors considered in their establishment, and the fiscal
resources necessary for their maintenance. The report submitted to the Legisla-
ture shall be submitted electronically. For 2012, 2013, and 2014, the depart-
ment shall also provide electronically the report to the Health and Human
Services Committee of the Legislature on or before September 15. Such report
shall include:

(1) A comparison of caseloads established by the department with the
workload standards recommended by national child welfare organizations
along with the amount of fiscal resources necessary to maintain such caseloads
in Nebraska;

(2)(a) The number of child welfare case managers employed by the State of
Nebraska and child welfare services workers, providing services directly to
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children and families, who are under contract with the State of Nebraska or
employed by a private entity under contract with the State of Nebraska and (b)
statistics on the average length of employment in such positions, statewide and
by service area designated pursuant to section 81-3116;

(3)(a) The average caseload of child welfare case managers employed by the
State of Nebraska and child welfare services workers, providing services
directly to children and families, who are under contract with the State of
Nebraska or employed by a private entity under contract with the State of
Nebraska and (b) the outcomes of such cases, including the number of children
reunited with their families, children adopted, children in guardianships, place-
ment of children with relatives, and other permanent resolutions established,
statewide and by service area designated pursuant to section 81-3116; and

(4) The average cost of training child welfare case managers employed by the
State of Nebraska and child welfare services workers, providing child welfare
services directly to children and families, who are under contract with the State
of Nebraska or employed by a private entity under contract with the State of
Nebraska, statewide and by service area as designated pursuant to section
81-3116.

Source: Laws 1990, LB 720, § 2; Laws 1996, LB 1044, § 349; Laws 2005,
LB 264, § 3; Laws 2007, LB296, § 281; Laws 2012, LB782, § 96;
Laws 2012, LB1160, § 14; Laws 2013, LB222, § 22.

68-1211 Case management of child welfare services; legislative findings and
declarations.

The Legislature finds and declares that:

(1) The State of Nebraska has the legal responsibility for children in its
custody and accordingly should maintain the decisionmaking authority inher-
ent in direct case management of child welfare services;

(2) Training and longevity of child welfare case managers directly impact the
safety, permanency, and well-being of children receiving child welfare services;

(3) Meaningful reform of the child welfare system can occur only when
competent, skilled case managers educated in evidence-based child welfare best
practices are making determinations for the care of, and services to, children
and families and providing first-hand, direct information for decisionmaking
and high-quality evidence to the courts relating to the best interests of the
children;

(4) Maintaining quality, well-trained, and experienced case managers is
essential and will be a core component in child welfare reform, including
statewide strategic planning and implementation. Additional resources and
funds for training, support, and compensation may be required;

(5) Notwithstanding the outsourcing of case management, the Department of
Health and Human Services retains legal custody of wards of the state and
remains responsible for their care. Inherent in privatized case management is
the loss of trained, skilled individuals employed by the state providing the stable
workforce essential to fulfilling the state’s responsibilities for children who are
wards of the state, resulting in the risk of loss of a trained, experienced, and
stable workforce;

(6) Privatization of case management of child welfare services can and has
resulted in dependence on one or more private entities for the provision of an
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essential specialized service that is extremely difficult to replace. As a result, the
risk of a private entity abandoning the contract, either voluntarily or involun-
tarily, creates a very high risk to the entire child welfare system, including
essential child welfare services;

(7) Privatization of case management and child welfare services, including
responsibilities for both service coordination and service delivery by private
entities, may create conflicts of interest because the resulting financial incen-
tives can undermine decisionmaking regarding the appropriate services that
would be in the best interests of the children. Additionally, such privatization of
child welfare services, including case management, can result in loss of services
across the spectrum of child welfare services by reducing market competition
and driving many providers out of the market;

(8) Privatization of case management and of child welfare services has
resulted in issues relating to caseloads, placement, turnover, communication,
and stability within the child welfare system that adversely affect outcomes and
permanency for children and families; and

(9) Private lead agency contracts require complex monitoring capabilities to
insure compliance and oversight of performance, including private case manag-
ers, to insure improved child welfare outcomes.

Source: Laws 2012, LB961, § 1.

68-1212 Department of Health and Human Services; cases; case manager;
employee of department; duties; case management lead agency model pilot
project; contract authorized; conditions, performance outcomes, and oversight;
extension of contract.

(1) Except as provided in subsection (2) of this section, by April 1, 2012, for
all cases in which a court has awarded a juvenile to the care of the Department
of Health and Human Services according to subsection (1) of section 43-285
and for any noncourt and voluntary cases, the case manager shall be an
employee of the department. Such case manager shall be responsible for and
shall directly oversee: Case planning; service authorization; investigation of
compliance; monitoring and evaluation of the care and services provided to
children and families; and decisionmaking regarding the determination of
visitation and the care, placement, medical services, psychiatric services, train-
ing, and expenditures on behalf of each juvenile under subsection (1) of section
43-285. Such case manager shall be responsible for decisionmaking and direct
preparation regarding the proposed plan for the care, placement, services, and
permanency of the juvenile filed with the court required under subsection (2) of
section 43-285. The health and safety of the juvenile shall be the paramount
concern in the proposed plan in accordance with such subsection.

(2) The department may contract with a lead agency for a case management
lead agency model pilot project in the department’s eastern service area as
designated pursuant to section 81-3116. The department shall include in the
pilot project the appropriate conditions, performance outcomes, and oversight
for the lead agency, including, but not be limited to:

(a) The reporting and survey requirements of lead agencies described in
sections 43-4406 and 43-4407;

(b) Departmental monitoring and functional capacities of lead agencies
described in section 43-4408;
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(c) The key areas of evaluation specified in subsection (3) of section 43-4409;

(d) Compliance and coordination with the development of the statewide
strategic plan for child welfare program and service reform pursuant to Laws
2012, LB821; and

(e) Assurance of financial accountability and reporting by the lead agency.

(3) Before June 30, 2014, the department may extend the contract for the
pilot project described in subsection (2) of this section. The lead agency shall
also comply with the requirements of section 43-4204.

Source: Laws 2012, LB961, § 2; Laws 2014, LB660, § 1.
Effective date April 3, 2014.

68-1213 Pilot project; evaluation by Legislature.

If the pilot project described in section 68-1212 is extended by the Depart-
ment of Health and Human Services, an evaluation of the pilot project shall be
completed by the Legislature prior to December 31, 2014. The Legislature shall
utilize all necessary resources, including the hiring of a consultant if deemed
necessary. The department and any child welfare entity which has contracted
with the department shall provide all data and information to the Legislature to
assist in the evaluation.

Source: Laws 2014, LB660, § 2.
Effective date April 3, 2014.

68-1214 Case managers; training program; department; duties; training
curriculum; contents.

To facilitate consistency in training all case managers and allow for Title IV-
E reimbursement for case manager training under Title IV-E of the federal
Social Security Act, as amended, the same program for initial training of case
managers shall be utilized for all case managers, whether they are employed by
the department or by an organization under contract with the department. The
initial training of all case managers shall be provided by the department or one
or more organizations under contract with the department. The department
shall create a formal system for measuring and evaluating the quality of such
training. All case managers shall complete a formal assessment process after
initial training to demonstrate competency prior to assuming responsibilities as
a case manager. The training curriculum for case managers shall include, but
not be limited to: (1) An understanding of the benefits of utilizing evidence-
based and promising casework practices; (2) the importance of guaranteeing
service providers’ fidelity to evidence-based and promising casework practices;
and (3) a commitment to evidence-based and promising family-centered case-
work practices that utilize a least restrictive approach for children and families.

Source: Laws 2014, LB853, § 45.
Effective date July 18, 2014.

ARTICLE 15
DISABLED PERSONS AND FAMILY SUPPORT

(a) DISABLED PERSONS AND FAMILY SUPPORT ACT

Section
68-1518. Department; report; contents.

2014 Cumulative Supplement 2512



HOMELESS SHELTER ASSISTANCE § 68-1604

(a) DISABLED PERSONS AND FAMILY SUPPORT ACT

68-1518 Department; report; contents.

The department shall file an annual report with the Governor and the Clerk
of the Legislature on or before January 1 of each year beginning January 1,
1983. The report submitted to the Clerk of the Legislature shall be submitted
electronically. Such report shall include:

(1) The number of families and disabled persons applying for support pursu-
ant to the Disabled Persons and Family Support Act and the number of families
and disabled persons receiving support pursuant to the act;

(2) The types of services and programs being applied for and those being
provided through the act;

(3) The effects of the support provided under the act on the disabled and their
families; and

(4) Any proposals for amendment of the act.

Source: Laws 1981, LB 389, § 18; Laws 2012, LB782, § 97.

ARTICLE 16
HOMELESS SHELTER ASSISTANCE

Section
68-1604. Homeless Shelter Assistance Trust Fund; created; use; investment.

68-1604 Homeless Shelter Assistance Trust Fund; created; use; investment.

The Homeless Shelter Assistance Trust Fund is hereby created. The fund shall
include the proceeds raised from the documentary stamp tax and remitted for
such fund pursuant to section 76-903 and transfers authorized by the Legisla-
ture. Money remitted to such fund shall be used by the department (1) for
grants to eligible shelter providers as set out in section 68-1605 for the purpose
of assisting in the alleviation of homelessness, to provide temporary and
permanent shelters for homeless persons, to encourage the development of
projects which link housing assistance to programs promoting the concept of
self-sufficiency, and to address the needs of the migrant farmworker and (2) to
aid in defraying the expenses of administering the Homeless Shelter Assistance
Trust Fund Act, which shall not exceed seventy-five thousand dollars in any
fiscal year.

Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1992, LB 1192, § 4; Laws 1994, LB 1066, § 62; Laws 2001,
LB 516, § 2; Laws 2005, LB 301, § 8; Laws 2013, LB199, § 28.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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ARTICLE 17
WELFARE REFORM

(a) WELFARE REFORM ACT

Section

68-1708. Act, how cited.

68-1713. Department of Health and Human Services; implementation of policies;
transitional health care benefits.

68-1721. Principal wage earner and other nonexempt members of applicant family;
duties.

68-1726. Assistance under act; eligibility factors.

68-1735. Creating self-sufficiency contract and meeting work activity requirement;

applicant under twenty years of age; activities authorized.
68-1735.01. Creating self-sufficiency contract and meeting work activity requirement;
applicant; activities authorized.
68-1735.02. Department of Health and Human Services; report; contents.
68-1735.03. Legislative intent.
68-1735.04. Sections; termination.

(a) WELFARE REFORM ACT

68-1708 Act, how cited.

Sections 68-1708 to 68-1735.04 shall be known and may be cited as the
Welfare Reform Act.

Source: Laws 1994, LB 1224, § 8; Laws 1995, LB 455, § 8; Laws 1996,
LB 892, 8 1; Laws 1997, LB 864, § 11; Laws 2000, LB 1352, § 2;
Laws 2012, LB507, § 1.

68-1713 Department of Health and Human Services; implementation of]
policies; transitional health care benefits.

(1) The Department of Health and Human Services shall implement the
following policies:

(a) Permit Work Experience in Private for-Profit Enterprises;

(b) Permit Job Search;

(c) Permit Employment to be Considered a Program Component;

(d) Make Sanctions More Stringent to Emphasize Participant Obligations;
(e) Alternative Hearing Process;

(f) Permit Adults in Two-Parent Households to Participate in Activities Based
on Their Self-Sufficiency Needs;

(g) Eliminate Exemptions for Individuals with Children Between the Ages of
12 Weeks and Age Six;

(h) Providing Poor Working Families with Transitional Child Care to Ease the
Transition from Welfare to Self-Sufficiency;

(i) Provide Transitional Health Care for 12 Months After Termination of ADC
if funding for such transitional medical assistance is available under Title XIX
of the federal Social Security Act, as amended, as described in section 68-906;

(j) Require Adults to Ensure that Children in the Family Unit Attend School;
(k) Encourage Minor Parents to Live with Their Parents;

(1) Establish a Resource Limit of $4,000 for a single individual and $6,000 for
two or more individuals for ADC;
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(m) Exclude the Value of One Vehicle Per Family When Determining ADC
Eligibility;

(n) Exclude the Cash Value of Life Insurance Policies in Calculating Re-
sources for ADC;

(o) Establish the Supplemental Nutrition Assistance Program as a Continuous
Benefit with Eligibility Reevaluated with Yearly Redeterminations;

(p) Establish a Budget the Gap Methodology Whereby Countable Earned
Income is Subtracted from the Standard of the Need and Payment is Based on
the Difference or Maximum Payment Level, Whichever is Less. That this Gap be
Established at a Level that Encourages Work but at Least at a Level that
Ensures that Those Currently Eligible for ADC do not Lose Eligibility Because
of the Adoption of this Methodology;

(q) Adopt an Earned Income Disregard of Twenty Percent of Gross Earnings
in the ADC Program, One Hundred Dollars in the Related Medical Assistance
Program, and Income and Assets Described in section 68-1201;

(r) Disregard Financial Assistance Described in section 68-1201 and Other
Financial Assistance Intended for Books, Tuition, or Other Self-Sufficiency
Related Use;

(s) Culture: Eliminate the 100-Hour Rule, The Quarter of Work Requirement,
and The 30-Day Unemployed/Underemployed Period for ADC-UP Eligibility;
and

(t) Make ADC a Time-Limited Program.

(2) The Department of Health and Human Services shall (a) apply for a
waiver to allow for a sliding-fee schedule for the population served by the
caretaker relative program or (b) pursue other public or private mechanisms, to
provide for transitional health care benefits to individuals and families who do
not qualify for cash assistance. It is the intent of the Legislature that transition-
al health care coverage be made available on a sliding-scale basis to individuals
and families with incomes up to one hundred eighty-five percent of the federal
poverty level if other health care coverage is not available.

Source: Laws 1994, LB 1224, § 13; Laws 1995, LB 455, § 10; Laws 1996,
LB 1044, § 357; Laws 1997, LB 864, § 13; Laws 2002, Second
Spec. Sess., LB 8, § 3; Laws 2006, LB 994, § 77; Laws 2007,
LB351, § 6; Laws 2009, LB288, § 30; Laws 2014, LB359, § 4.
Effective date July 18, 2014.

68-1721 Principal wage earner and other nonexempt members of applicant
family; duties.

(1) Under the self-sufficiency contract developed under section 68-1719, the
principal wage earner and other nonexempt members of the applicant family
shall be required to participate in one or more of the following approved
activities, including, but not limited to, education, job skills training, work
experience, job search, or employment.

(2) Education shall consist of the general education development program,
high school, Adult Basic Education, English as a Second Language, postsecond-
ary education, or other education programs approved in the contract.

(3) Job skills training shall include vocational training in technical job skills
and equivalent knowledge. Activities shall consist of formalized, technical job
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skills training, apprenticeships, on-the-job training, or training in the operation
of a microbusiness enterprise. The types of training, apprenticeships, or train-
ing positions may include, but need not be limited to, the ability to provide
services such as home repairs, automobile repairs, respite care, foster care,
personal care, and child care. Job skills training shall be prioritized and
approved for occupations that facilitate economic self-sufficiency.

(4) The purpose of work experience shall be to improve the employability of
applicants by providing work experience and training to assist them to move
promptly into regular public or private employment. Work experience shall
mean unpaid work in a public, private, for-profit, or nonprofit business or
organization. Work experience placements shall take into account the individu-
al’s prior training, skills, and experience. A placement shall not exceed six
months.

(5) Job search shall assist adult members of recipient families in finding their
own jobs. The emphasis shall be placed on teaching the individual to take
responsibility for his or her own job development and placement.

(6) Employment shall consist of work for pay. The employment may be full-
time or part-time but shall be adequate to help the recipient family reach
economic self-sufficiency.

(7) For purposes of creating the self-sufficiency contract and meeting the
applicant’s work activity requirement, an applicant shall be allowed to engage
in vocational training that leads to an associate degree, a diploma, or a
certificate for a minimum of twenty hours per week for up to thirty-six months.
This subsection terminates on December 31, 2016.

Source: Laws 1994, LB 1224, § 21; Laws 1995, LB 455, § 14; Laws 2006,
LB 994, § 78; Laws 2007, LB351, § 8; Laws 2009, LB458, § 1;
Laws 2012, LB842, § 1.

68-1726 Assistance under act; eligibility factors.

Based on the comprehensive assets assessment, each individual and family
receiving assistance under the Welfare Reform Act shall reach for his or her
highest level of economic self-sufficiency or the family’s highest level of eco-
nomic self-sufficiency. The following eligibility factors shall apply:

(1) Financial resources, excluding the primary home and furnishings and the
primary automobile, shall not exceed four thousand dollars in value for a single
individual and six thousand dollars in value for two or more individuals;

(2) Available resources, including, but not limited to, savings accounts and
real estate, shall be used in determining financial resources, except that income
and assets described in section 68-1201 shall not be included in determination
of available resources under this section;

(3) Income received by family members, except income earned by children
attending school and except as provided in section 68-1201, shall be considered
in determining total family income. Income earned by an individual or a family
by working shall be treated differently than unearned income in determining
the amount of cash assistance as follows:

(a) Earned income shall be counted in determining the level of cash assis-
tance after disregarding an amount of earned income equal to twenty percent
of earned income or other incentives to work;
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(b) Financial assistance provided by other programs that support the transi-
tion to economic self-sufficiency shall be considered to the extent the payments
are intended to provide for life’s necessities; and

(¢) Financial assistance or those portions of it intended for books, tuition, or
other self-sufficiency-related expenses shall not be counted in determining
financial resources. Such assistance shall include, but not be limited to, school
grants, scholarships, vocational rehabilitation payments, Job Training Partner-
ship Act payments, income or assets described in section 68-1201, and edu-
cation-related loans or other loans that are expected to be repaid; and

(4) Individuals and families shall pursue potential sources of economic
support, including, but not limited to, unemployment compensation and child
support.

Source: Laws 1994, LB 1224, § 26; Laws 1997, LB 864, § 15; Laws 2014,
LB359, § 5.
Effective date July 18, 2014.

68-1735 Creating self-sufficiency contract and meeting work activity require-
ment; applicant under twenty years of age; activities authorized.

For purposes of creating the self-sufficiency contract and meeting the appli-
cant’s work activity requirement, an applicant who is under twenty years of age
and is married or a single head of household is deemed to have met the work
activity requirement in a month if he or she:

(1) Maintains satisfactory attendance during such month at secondary school,
a general education development program, or the equivalent; or

(2) Participates in education directly related to employment for an average of
at least twenty hours per week during such month. Education directly related to
employment includes, but is not limited to, Adult Basic Education, English as a
Second Language, and a general education development program.

Source: Laws 2012, LB507, § 2.
Termination date December 31, 2016.

68-1735.01 Creating self-sufficiency contract and meeting work activity re-
quirement; applicant; activities authorized.

(1) For purposes of this section, target work rate means fifty percent less the
caseload reduction credit submitted by the Nebraska Department of Health and
Human Services to the United States Department of Health and Human
Services for the fiscal year.

(2) For purposes of creating the self-sufficiency contract and meeting the
applicant’s work activity requirement, an applicant shall be deemed to have
met the work activity requirement in a month if he or she is engaged in
education directly related to employment for an average of at least twenty
hours per week during such month. Education directly related to employment
includes, but is not limited to, Adult Basic Education, English as a Second
Language, and a general education development program.

(3) No state funds shall be used to carry out this section unless such state
funds meet the definition of qualified state expenditures under the federal
Temporary Assistance for Needy Families program, 42 U.S.C. 609(a)(7)(B)(i).

(4) If Nebraska’s work participation rate under the federal Temporary Assis-
tance for Needy Families program, 42 U.S.C. 601 et seq., does not exceed the
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target work rate by ten percentage points in any month, the Department of
Health and Human Services may suspend the requirements of subsection (2) of
this section until the work participation rate exceeds the target work rate by ten
percentage points for three consecutive months.

Source: Laws 2012, LB507, § 3; Laws 2013, LB240, § 1.
Termination date December 31, 2016.

68-1735.02 Department of Health and Human Services; report; contents.

The Department of Health and Human Services shall submit electronically an
annual report to the Legislature on October 1 on the following:

(1) The number of persons on a quarterly basis participating in a self-
sufficiency contract who are engaged in one of the following activities:

(a) An associate degree program;
(b) A vocational education program not leading to an associate degree;

(c) Postsecondary education other than a program described in subdivision
(1)(a) or (b) of this section;

(d) Adult Basic Education;
(e) English as a Second Language; or
(f) A general education development program; and

(2) The number of persons participating in a self-sufficiency contract who
obtain or maintain employment for six months, twelve months, eighteen
months, and twenty-four months after such persons are no longer eligible for
cash assistance due to obtaining employment.

Source: Laws 2012, LB507, § 4; Laws 2013, LB222, § 23.
Termination date December 31, 2016.

68-1735.03 Legislative intent.

It is the intent of the Legislature that the Department of Health and Human
Services carry out the requirements of sections 68-1735 to 68-1735.02 within
the limits of its annual appropriation.

Source: Laws 2012, LB507, § 5.
Termination date December 31, 2016.

68-1735.04 Sections; termination.
Sections 68-1735 to 68-1735.03 terminate on December 31, 2016.
Source: Laws 2012, LB507, § 6.
ARTICLE 18
ICF/DD REIMBURSEMENT PROTECTION ACT
Section

68-1801. Act, how cited.
68-1802. Terms, defined.

68-1803. Tax; rate; collection; report.

68-1804. ICF/DD Reimbursement Protection Fund; created; use; allocation;
investment; report.

68-1805. State medicaid plan; application for amendment; tax; when due.

68-1806. Collection of tax; discontinued; when; effect.

68-1806.01. Tax; use.
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Section

68-1807. Failure to pay tax; penalty.
68-1808. Refund; procedure.
68-1809. Rules and regulations.

68-1801 Act, how cited.

Sections 68-1801 to 68-1809 shall be known and may be cited as the ICF/DD
Reimbursement Protection Act.

Source: Laws 2004, LB 841, § 2; Laws 2013, LB23, § 16.

68-1802 Terms, defined.
For purposes of the ICF/DD Reimbursement Protection Act:
(1) Department means the Department of Health and Human Services;

(2) Intermediate care facility for persons with developmental disabilities has
the definition found in section 71-421;

(3) Medical assistance program means the program established pursuant to
the Medical Assistance Act; and

(4) Net revenue means the revenue paid to an intermediate care facility for
persons with developmental disabilities for resident care, room, board, and
services less contractual adjustments and does not include revenue from
sources other than operations, including, but not limited to, interest and guest
meals.

Source: Laws 2004, LB 841, § 3; Laws 2006, LB 1248, § 72; Laws 2007,
LB296, § 292; Laws 2013, LB23, § 17.

Cross References

Medical Assistance Act, see section 68-901.

68-1803 Tax; rate; collection; report.

(1) Each intermediate care facility for persons with developmental disabilities
shall pay a tax equal to a percentage of its net revenue for the most recent State
of Nebraska fiscal year. The percentage shall be (a) six percent prior to January
1, 2008, (b) five and one-half percent beginning January 1, 2008, through
September 30, 2011, and (c) six percent beginning October 1, 2011.

(2) Taxes collected under this section shall be remitted to the State Treasurer
for credit to the ICF/DD Reimbursement Protection Fund.

(3) Taxes collected pursuant to this section shall be reported on a separate
line on the cost report of the intermediate care facility for persons with
developmental disabilities, regardless of how such costs are reported on any
other cost report or income statement. The department shall recognize such tax
as an allowable cost within the state plan for reimbursement of intermediate
care facilities for persons with developmental disabilities which participate in
the medical assistance program. The tax shall be a direct pass-through and
shall not be subject to cost limitations.

Source: Laws 2004, LB 841, § 4; Laws 2006, LB 1248, § 73; Laws 2007,
LB292, § 2; Laws 2013, LB23, § 18.

68-1804 ICF/DD Reimbursement Protection Fund; created; use; allocation;
investment; report.
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(1) The ICF/DD Reimbursement Protection Fund is created. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act. Interest and income earned by the fund shall be credited to the

fund.

(2) Beginning July 1, 2014, the department shall use the ICF/DD Reimburse-
ment Protection Fund, including the matching federal financial participation
under Title XIX of the Social Security Act, as amended, for purposes of
enhancing rates paid under the medical assistance program to intermediate
care facilities for persons with developmental disabilities and for an annual
contribution to community-based programs for persons with developmental
disabilities as specified in subsection (4) of this section, exclusive of the
reimbursement paid under the medical assistance program and any other state
appropriations to intermediate care facilities for persons with developmental
disabilities.

(3) For FY2011-12 through FY2013-14, proceeds from the tax imposed
pursuant to section 68-1803 shall be remitted to the State Treasurer for credit
to the ICF/DD Reimbursement Protection Fund for allocation as follows:

(a) First, fifty-five thousand dollars for administration of the fund;

(b) Second, the amount needed to reimburse intermediate care facilities for
persons with developmental disabilities for the cost of the tax;

(¢) Third, three hundred twelve thousand dollars for community-based ser-
vices for persons with developmental disabilities;

(d) Fourth, six hundred thousand dollars or such lesser amount as may be
available in the fund for non-state-operated intermediate care facilities for
persons with developmental disabilities, in addition to any continuation appro-
priations percentage increase provided by the Legislature to nongovernmental
intermediate care facilities for persons with developmental disabilities under
the medical assistance program, subject to approval by the federal Centers for
Medicare and Medicaid Services of the department’s annual application
amending the medicaid state plan reimbursement methodology for intermedi-
ate care facilities for persons with developmental disabilities; and

(e) Fifth, the remainder of the proceeds to the General Fund.

(4) For FY2014-15 and each fiscal year thereafter, the ICF/DD Reimburse-
ment Protection Fund shall be used as follows:

(a) First, fifty-five thousand dollars to the department for administration of
the fund;

(b) Second, payment to the intermediate care facilities for persons with
developmental disabilities for the cost of the tax;

(¢) Third, three hundred twelve thousand dollars, in addition to any federal
medicaid matching funds, for payment to providers of community-based ser-
vices for persons with developmental disabilities;

(d) Fourth, one million dollars to the General Fund; and

(e) Fifth, rebase rates under the medical assistance program in accordance
with the medicaid state plan as defined in section 68-907. In calculating rates,
the proceeds of the tax provided for in section 68-1803 and not utilized under
subdivisions (a), (b), (c), and (d) of this subsection shall be used to enhance
rates in non-state-operated intermediate care facilities for persons with devel-
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opmental disabilities by increasing the annual inflation factor to the extent
allowed by such proceeds and any funds appropriated by the Legislature.

(5) The Division of Medicaid and Long-Term Care of the Department of
Health and Human Services shall report electronically, no later than December
1 of each year, to the Health and Human Services Committee of the Legislature
and the Revenue Committee of the Legislature the amounts collected from each
payer of the tax pursuant to section 68-1803 and the amount of each disburse-
ment from the ICF/DD Reimbursement Protection Fund.

Source: Laws 2004, LB 841, § 5; Laws 2010, LB701, § 1; Laws 2013,
LB23, § 19.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

68-1805 State medicaid plan; application for amendment; tax; when due.

(1) On or before July 1, 2004, the department shall submit an application to
the Centers for Medicare and Medicaid Services of the United States Depart-
ment of Health and Human Services amending the state medicaid plan to
provide for utilization of money in the ICF/DD Reimbursement Protection Fund
to increase medicaid payments to intermediate care facilities for persons with
developmental disabilities.

(2) The tax imposed under section 68-1803 is not due and payable until such
amendment to the state medicaid plan is approved by the Centers for Medicare
and Medicaid Services.

Source: Laws 2004, LB 841, § 6; Laws 2013, LB23, § 20.

68-1806 Collection of tax; discontinued; when; effect.
(1) Until July 1, 2014:
(a) Collection of the tax imposed by section 68-1803 shall be discontinued if:

(i) The amendment to the state medicaid plan described in section 68-1805 is
disapproved by the Centers for Medicare and Medicaid Services;

(ii) The department reduces rates paid to intermediate care facilities for
persons with developmental disabilities to an amount less than the rates
effective September 1, 2003; or

(iii) The department or any other state agency attempts to utilize the money
in the ICF/DD Reimbursement Protection Fund for any use other than uses
permitted pursuant to the ICF/DD Reimbursement Protection Act; and

(b) If collection of the tax is discontinued as provided in subdivision (a) of
this subsection, all money in the fund shall be returned to the intermediate care
facilities for persons with developmental disabilities from which the tax was
collected on the same basis as the tax was assessed.

(2) Beginning on July 1, 2014:

(a) The department shall discontinue collection of the tax provided for in
section 68-1803:

(i) If federal financial participation to match the payments by intermediate
care facilities for persons with developmental disabilities pursuant to section
68-1803 becomes unavailable under federal law or the rules and regulations of
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the Centers for Medicare and Medicaid Services of the United States Depart-
ment of Health and Human Services; or

(ii) If money in the ICF/DD Reimbursement Protection Fund is appropriated,
transferred, or otherwise expended for any use other than uses permitted
pursuant to the ICF/DD Reimbursement Protection Act; and

(b) If collection of the tax provided for in section 68-1803 is discontinued as
provided in subdivision (a) of this subsection, the money in the ICF/DD
Reimbursement Protection Fund shall be returned to the intermediate care
facilities for persons with developmental disabilities from which the tax was
collected on the same basis as collected.

Source: Laws 2004, LB 841, § 7; Laws 2013, LB23, § 21.

68-1806.01 Tax; use.

The department shall collect the tax provided for in section 68-1803 and
remit the tax to the State Treasurer for credit to the ICF/DD Reimbursement
Protection Fund. Beginning July 1, 2014, no proceeds from the tax provided for
in section 68-1803, including the federal match, shall be placed in the General
Fund unless otherwise provided in the ICF/DD Reimbursement Protection Act.

Source: Laws 2013, LB23, § 22.

68-1807 Failure to pay tax; penalty.

(1) An intermediate care facility for persons with developmental disabilities
that fails to pay the tax required by section 68-1803 shall be subject to a penalty
of five hundred dollars per day of delinquency. The total amount of the penalty
assessed under this section shall not exceed five percent of the tax due from the
intermediate care facility for persons with developmental disabilities for the
year for which the tax is assessed.

(2) The department shall collect the penalties and remit them to the State
Treasurer for distribution in accordance with Article VII, section 5, of the
Constitution of Nebraska.

Source: Laws 2004, LB 841, § 8; Laws 2007, LB296, § 293; Laws 2013,
LB23, § 23.

68-1808 Refund; procedure.

An intermediate care facility for persons with developmental disabilities that
has paid a tax that is not required by section 68-1803 may file a claim for
refund with the department. The department may by rule and regulation
establish procedures for filing and consideration of such claims.

Source: Laws 2004, LB 841, § 9; Laws 2013, LB23, § 24.

68-1809 Rules and regulations.

The department may adopt and promulgate rules and regulations to carry out
the ICF/DD Reimbursement Protection Act.

Source: Laws 2004, LB 841, § 10; Laws 2013, LB23, § 25.
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ARTICLE 19
NURSING FACILITY QUALITY ASSURANCE ASSESSMENT ACT

Section

68-1901. Act, how cited.

68-1902. Definitions, where found.

68-1903. Bed-hold day, defined.

68-1904. Continuing care retirement community, defined.

68-1905. Department, defined.

68-1906. Gross inpatient revenue, defined.

68-1907. Hospital, defined.

68-1908. Life care contract, defined.

68-1909. Medical assistance program, defined.

68-1910. Medicare day, defined.

68-1911. Medicare upper payment limit, defined.

68-1912. Nursing facility, defined.

68-1913. Quality assurance assessment, defined.

68-1914. Resident day, defined.

68-1915. Skilled nursing facility, defined.

68-1916. Total resident days, defined.

68-1917. Quality assurance assessment; payment; computation.

68-1918. Providers exempt.

68-1919. Reduction of quality assurance assessment; when.

68-1920. Aggregate quality assurance assessment; limitation.

68-1921. Quality assurance assessment; payments; form.

68-1922. Department; collect quality assurance assessment; remit to State Treasurer.

68-1923. Quality assurance assessment; report; medicaid cost report; how treated.

68-1924. Underpayment or overpayment; notice.

68-1925. Failure to pay; penalty; waiver; when; withholding authorized; collection
methods authorized.

68-1926. Nursing Facility Quality Assurance Fund; created; use; investment.

68-1927. Application for amendment to medicaid state plan; approval; effect;
resubmission of waiver application.

68-1928. Department; discontinue collection of quality assurance assessments; when;
return of money.

68-1929. Aggrieved party; hearing; petition.

68-1930. Rules and regulations.

68-1901 Act, how cited.

Sections 68-1901 to 68-1930 shall be known and may be cited as the Nursing
Facility Quality Assurance Assessment Act.

Source: Laws 2011, LB600, § 1.

68-1902 Definitions, where found.

For purposes of the Nursing Facility Quality Assurance Assessment Act, the
definitions found in sections 68-1903 to 68-1916 apply.

Source: Laws 2011, LB600, § 2.

68-1903 Bed-hold day, defined.

Bed-hold day means a day during which a bed is kept open pursuant to the
bed-hold policy of the nursing facility or skilled nursing facility which permits a
resident to return to the facility and resume residence in the facility after a
transfer to a hospital or therapeutic leave.

Source: Laws 2011, LB600, § 3.
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68-1904 Continuing care retirement community, defined.

Continuing care retirement community means an operational entity or relat-
ed organization which, under a life care contract, provides a continuum of
services, including, but not limited to, independent living, assisted-living, nurs-
ing facility, and skilled nursing facility services within the same or a contiguous
municipality as defined in section 18-2410.

Source: Laws 2011, LB600, § 4.

68-1905 Department, defined.

Department means the Department of Health and Human Services.
Source: Laws 2011, LB600, § 5.

68-1906 Gross inpatient revenue, defined.

Gross inpatient revenue means the revenue paid to a nursing facility or
skilled nursing facility for inpatient resident care, room, board, and services
less contractual adjustments, bad debt, and revenue from sources other than
operations, including, but not limited to, interest, guest meals, gifts, and grants.

Source: Laws 2011, LB600, § 6.

68-1907 Hospital, defined.
Hospital has the meaning found in section 71-419.
Source: Laws 2011, LB600, § 7.

68-1908 Life care contract, defined.

Life care contract means a contract between a continuing care retirement
community and a resident of such community or his or her legal representative

which:
(1) Includes each of the following express promises:

(a) The community agrees to provide services at any level along the contin-
uum of care levels offered by the community;

(b) The base room fee will not increase as a resident transitions among levels
of care, excluding any services or items upon which both parties initially
agreed; and

(c) If the resident outlives and exhausts resources to pay for services, the
community will continue to provide services at a reduced price or free of
charge to the resident, excluding any payments from medicare, the medical
assistance program, or a private insurance policy for which the resident is
eligible and the community is certified or otherwise qualified to receive; and

(2) Requires the resident to agree to pay an entry fee to the community and to
remain in the community for a minimum length of time subject to penalties
against the entry fee.

Source: Laws 2011, LB600, § 8.

68-1909 Medical assistance program, defined.

Medical assistance program means the medical assistance program estab-
lished pursuant to the Medical Assistance Act.

Source: Laws 2011, LB600, § 9.
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Cross References

Medical Assistance Act, see section 68-901.

68-1910 Medicare day, defined.

Medicare day means any day of resident stay funded by medicare as the
payment source and includes a day funded under Medicare Part A, under a
Medicare Advantage or special needs plan, or under medicare hospice.

Source: Laws 2011, LB600, § 10.

68-1911 Medicare upper payment limit, defined.

Medicare upper payment limit means the limitation established by 42 C.F.R.
447.272 establishing a maximum amount of payment for services under the
medical assistance program to nursing facilities, skilled nursing facilities, and
hospitals.

Source: Laws 2011, LB600, § 11.

68-1912 Nursing facility, defined.
Nursing facility has the meaning found in section 71-424.
Source: Laws 2011, LB600, § 12.

68-1913 Quality assurance assessment, defined.

Quality assurance assessment means the assessment imposed under section
68-1917.

Source: Laws 2011, LB600, § 13.

68-1914 Resident day, defined.

Resident day means the calendar day in which care is provided to an
individual resident of a nursing facility or skilled nursing facility that is not
reimbursed under medicare, including the day of admission but not including
the day of discharge, unless the dates of admission and discharge occur on the
same day, in which case the resulting number of resident days is one resident
day.

Source: Laws 2011, LB600, § 14.

68-1915 Skilled nursing facility, defined.
Skilled nursing facility has the meaning found in section 71-429.
Source: Laws 2011, LB600, § 15.

68-1916 Total resident days, defined.

Total resident days means the total number of residents residing in the
nursing facility or skilled nursing facility between July 1 and June 30, multi-
plied by the number of days each such resident resided in that nursing facility
or skilled nursing facility. If a resident is admitted and discharged on the same
day, the resident shall be considered to be a resident for that day.

Source: Laws 2011, LB600, § 16.

68-1917 Quality assurance assessment; payment; computation.
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Except for facilities which are exempt under section 68-1918 and facilities
referred to in section 68-1919, each nursing facility or skilled nursing facility
licensed under the Health Care Facility Licensure Act shall pay a quality
assurance assessment based on total resident days, including bed-hold days,
less medicare days, for the purpose of improving the quality of nursing facility
or skilled nursing facility care in this state. The assessment shall be three
dollars and fifty cents for each resident day for the preceding calendar quarter.
The assessment in the aggregate shall not exceed the amount stated in section
68-1920.

Source: Laws 2011, LB600, § 17.

Cross References

Health Care Facility Licensure Act, see section 71-401.

68-1918 Providers exempt.

The department shall exempt the following providers from the quality assur-
ance assessment:

(1) State-operated veterans homes listed in section 80-315;

(2) Nursing facilities and skilled nursing facilities with twenty-six or fewer
licensed beds; and

(3) Continuing care retirement communities.
Source: Laws 2011, LB600, § 18.

68-1919 Reduction of quality assurance assessment; when.

The department shall reduce the quality assurance assessment for either
certain high-volume medicaid nursing facilities or skilled nursing facilities with
high patient volumes to meet the redistribution tests in 42 C.F.R. 433.68(e)(2).
Under this section, the assessment shall be based on total resident days,
including bed-hold days, less medicare days, for the purpose of improving the
quality of nursing facility or skilled nursing facility care in this state.

Source: Laws 2011, LB600, § 19.

68-1920 Aggregate quality assurance assessment; limitation.

The aggregate quality assurance assessment shall not exceed the lower of the
amount necessary to accomplish the uses specified in section 68-1926 or the
maximum amount of gross inpatient revenue that may be assessed pursuant to
the indirect guarantee threshold as established pursuant to 42 C.F.R.
433.68(F)(3)(i). The aggregate quality assurance assessment shall be imposed on
a per-nonmedicare-day basis.

Source: Laws 2011, LB600, § 20.

68-1921 Quality assurance assessment; payments; form.

Each nursing facility or skilled nursing facility shall pay the quality assurance
assessment to the department on a quarterly basis after the medical assistance
payment rates of the facility are adjusted pursuant to section 68-1926. The
department shall prepare and distribute a form on which a nursing facility or
skilled nursing facility shall calculate and report the quality assurance assess-
ment. A nursing facility or skilled nursing facility shall submit the completed
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form with the quality assurance assessment no later than thirty days following
the end of each calendar quarter.

Source: Laws 2011, LB600, § 21.

68-1922 Department; collect quality assurance assessment; remit to State
Treasurer.

The department shall collect the quality assurance assessment and remit the
assessment to the State Treasurer for credit to the Nursing Facility Quality
Assurance Fund. No proceeds from the quality assurance assessment, including
the federal match, shall be placed in the General Fund unless otherwise
provided in the Nursing Facility Quality Assurance Assessment Act.

Source: Laws 2011, LB600, § 22.

68-1923 Quality assurance assessment; report; medicaid cost report; how
treated.

A nursing facility or skilled nursing facility shall report the quality assurance
assessment on a separate line of the medicaid cost report of the nursing facility
or skilled nursing facility. The quality assurance assessment shall be treated as
a separate component in developing rates paid to nursing facilities or skilled
nursing facilities and shall not be included with existing rate components. In
developing a rate component for the quality assurance assessment, the assess-
ment shall be treated as a direct pass-through to each nursing facility and
skilled nursing facility, retroactive to July 1, 2011. The quality assurance
assessment shall not be subject to any cost limitation or revenue offset.

Source: Laws 2011, LB600, § 23.

68-1924 Underpayment or overpayment; notice.

If the department determines that a nursing facility or skilled nursing facility
has underpaid or overpaid the quality assurance assessment, the department
shall notify the nursing facility or skilled nursing facility of the unpaid quality
assurance assessment or refund due. Such payment or refund shall be due or
refunded within thirty days after the issuance of the notice.

Source: Laws 2011, LB600, § 24.

68-1925 Failure to pay; penalty; waiver; when; withholding authorized;
collection methods authorized.

(1) A nursing facility or skilled nursing facility that fails to pay the quality
assurance assessment within the timeframe specified in section 68-1921 or
68-1924, whichever is applicable, shall pay, in addition to the outstanding
quality assurance assessment, a penalty of one and one-half percent of the
quality assurance assessment amount owed for each month or portion of a
month that the assessment is overdue. If the department determines that good
cause is shown for failure to pay the quality assurance assessment, the depart-
ment shall waive the penalty or a portion of the penalty.

(2) If a quality assurance assessment has not been received by the department
within thirty days following the quarter for which the assessment is due, the
department shall withhold an amount equal to the quality assurance assessment
and penalty owed from any payment due such nursing facility or skilled nursing
facility under the medical assistance program.

2527 2014 Cumulative Supplement



$ 68-1925 PUBLIC ASSISTANCE

(3) The quality assurance assessment shall constitute a debt due the state and
may be collected by civil action, including, but not limited to, the filing of tax
liens, and any other method provided for by law.

(4) The department shall remit any penalty collected pursuant to this section
to the State Treasurer for distribution in accordance with Article VII, section 5,
of the Constitution of Nebraska.

Source: Laws 2011, LB600, § 25.

68-1926 Nursing Facility Quality Assurance Fund; created; use; investment.

(1) The Nursing Facility Quality Assurance Fund is created. Interest and
income earned by the fund shall be credited to the fund. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

(2) The department shall use the Nursing Facility Quality Assurance Fund,
including the matching federal financial participation under Title XIX of the
federal Social Security Act, as amended, for the purpose of enhancing rates
paid under the medical assistance program to nursing facilities and skilled
nursing facilities, exclusive of the reimbursement paid under the medical
assistance program, and, except for the purpose of reimbursement for retroac-
tive compensation as provided in subsection (2) of section 68-1927 or reim-
bursement for rate enhancements in anticipation of receipt of quality assurance
assessments or related matching federal financial participation pursuant to the
Nursing Facility Quality Assurance Assessment Act, shall not use the fund to
replace or offset existing state funds paid to nursing facilities and skilled
nursing facilities for providing services under the medical assistance program.

(3) The Nursing Facility Quality Assurance Fund shall also be used as follows:

(a) To pay the department a reasonable administrative fee for enforcing and
collecting the quality assurance assessment out of the Nursing Facility Quality
Assurance Fund in addition to any federal medical assistance matching funds;

(b) To pay the share under the medical assistance program of a quality
assurance assessment as an add-on to the rate under the medical assistance
program for costs incurred by a nursing facility or skilled nursing facility. This
rate add-on shall account for the cost incurred by a nursing facility or skilled
nursing facility in paying the quality assurance assessment but only with
respect to the pro rata portion of the assessment that correlates with the
resident days in the nursing facility or skilled nursing facility that are attribut-
able to residents funded by the medical assistance program;

(c) To rebase rates under the medical assistance program in accordance with
the medicaid state plan as defined in section 68-907. In calculating rates, the
proceeds of the quality assurance assessments and federal match not utilized
under subdivisions (3)(a) and (b) of this section shall be used to enhance rates
by increasing the annual inflation factor to the extent allowed by such proceeds
and any funds appropriated by the Legislature; and

(d) To increase quality assurance payments to fund covered services to
recipients of benefits from the medical assistance program within medicare
upper payment limits as determined by the department following consultation
with nursing facilities and skilled nursing facilities.

Source: Laws 2011, LB600, § 26.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

68-1927 Application for amendment to medicaid state plan; approval; effect;
resubmission of waiver application.

(1) On or before September 30, 2011, or after that date if allowable by the
Centers for Medicare and Medicaid Services of the United States Department of
Health and Human Services, the Nebraska Department of Health and Human
Services shall submit an application to the Centers for Medicare and Medicaid
Services amending the medicaid state plan as defined in section 68-907 by
requesting a waiver of the uniformity requirement pursuant to 42 C.F.R.
433.68(e) to exempt certain facilities from the quality assurance assessment and
to permit other facilities to pay the quality assurance assessment at lower rates.

(2) The quality assurance assessment is not due and payable until an amend-
ment to the medicaid state plan which increases the rates paid to nursing
facilities and skilled nursing facilities is approved by the Centers for Medicare
and Medicaid Services and the nursing facilities and skilled nursing facilities
have been compensated retroactively for the increased rate for services pursu-
ant to section 68-1926.

(3) If the waiver requested under this section is not approved by the Centers
for Medicare and Medicaid Services, the department may resubmit the waiver
application to address any changes required by the Centers for Medicare and
Medicaid Services in the rejection of such application, including the classes of;
facilities exempt and the rates or amounts for quality assurance assessments, if;
such changes do not exceed the authority and purposes of the Nursing Facility
Quality Assurance Assessment Act.

Source: Laws 2011, LB600, § 27.

68-1928 Department; discontinue collection of quality assurance assess-
ments; when; return of money.

(1) The department shall discontinue collection of the quality assurance
assessments:

(a) If the waiver requested pursuant to section 68-1927 or the medicaid state
plan amendment reflecting the payment rates in section 68-1926 is given final
disapproval by the Centers for Medicare and Medicaid Services of the United
States Department of Health and Human Services;

(b) If, in any fiscal year, the state appropriates funds for nursing facility or
skilled nursing facility rates at an amount that reimburses nursing facilities or
skilled nursing facilities at a lesser percentage than the median percentage
appropriated to other classes of providers of covered services under the medical
assistance program;

(c) If money in the Nursing Facility Quality Assurance Fund is appropriated,
transferred, or otherwise expended for any use other than uses permitted
pursuant to the Nursing Facility Quality Assurance Assessment Act; or

(d) If federal financial participation to match the quality assurance assess-
ments made under the act becomes unavailable under federal law. In such case,
the department shall terminate the collection of the quality assurance assess-
ments beginning on the date the federal statutory, regulatory, or interpretive
change takes effect.
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(2) If collection of the quality assurance assessment is discontinued as
provided in this section, the money in the Nursing Facility Quality Assurance
Fund shall be returned to the nursing facilities or skilled nursing facilities from
which the quality assurance assessments were collected on the same basis as
the assessments were assessed.

Source: Laws 2011, LB600, § 28.

68-1929 Aggrieved party; hearing; petition.

A nursing facility or skilled nursing facility aggrieved by an action of the
department under the Nursing Facility Quality Assurance Assessment Act may
file a petition for hearing with the director of the Division of Medicaid and
Long-Term Care of the department. The hearing shall be conducted pursuant to
the Administrative Procedure Act and rules and regulations of the department.

Source: Laws 2011, LB600, § 29.

Cross References

Administrative Procedure Act, see section 84-920.

68-1930 Rules and regulations.

The department may adopt and promulgate rules and regulations to carry out
the Nursing Facility Quality Assurance Assessment Act.

Source: Laws 2011, LB600, § 30.

ARTICLE 20
CHILDREN’'S HEALTH AND TREATMENT ACT

Section

68-2001. Act, how cited.

68-2002. Purposes of act.

68-2003. Terms, defined.

68-2004. Department; report; contents.
68-2005. Rules and regulations.

68-2001 Act, how cited.

Sections 68-2001 to 68-2005 shall be known and may be cited as the
Children’s Health and Treatment Act.

Source: Laws 2012, LB1063, § 1.

68-2002 Purposes of act.
The purposes of the Children’s Health and Treatment Act are to:

(1) Require that the guidelines and criteria that the Department of Health
and Human Services utilizes to determine medical necessity for services under
the medical assistance program be published by the department on its web site
and web sites of its contractors for managed care and administrative services.
The treating guidelines and criteria shall be referenced specifically to providers
when utilized as a determination of medical necessity under the medical
assistance program. Treating guidelines and criteria in effect on July 19, 2012,
shall be published on such web sites within thirty days after July 19, 2012.
Notice of changes to treating guidelines and criteria shall be given to providers
and time for public comment provided at least sixty days prior to implementa-
tion of such changes; and
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(2) Require that the department collect and report on authorization and
denial rates for behavioral health services for children under nineteen years of
age.

Source: Laws 2012, LB1063, § 2.

68-2003 Terms, defined.
For purposes of the Children’s Health and Treatment Act:
(1) Department means the Department of Health and Human Services; and

(2) Medical assistance program means the program established pursuant to
section 68-903.

Source: Laws 2012, LB1063, § 3.

68-2004 Department; report; contents.

The department shall report to the Health and Human Services Committee of
the Legislature on utilization controls, including, but not limited to, the rates of
initial service authorizations, reauthorizations subsequent to initial service
authorizations, and denials for behavioral health services for children unden
nineteen years of age. The first report shall be due on October 1, 2012, and
shall contain such rates of initial service authorizations, reauthorizations subse-
quent to initial service authorizations, and denials for behavioral health ser-
vices for children under nineteen years of age for the first three quarters of]
2012. Thereafter, on January 1, April 1, and July 1 of each year, the department
shall report electronically such rates of initial service authorizations, reauthori-
zations subsequent to initial service authorizations, and denials for behavioral
health services for children under nineteen years of age for the previous
calendar quarter.

Source: Laws 2012, LB1063, § 4; Laws 2013, LB222, § 24.

68-2005 Rules and regulations.

The department shall adopt and promulgate rules and regulations to carry
out the Children’s Health and Treatment Act. On and after April 1, 2013, the
department shall not apply medical necessity criteria to determine medical
necessity for children under nineteen years of age that have not been adopted
and promulgated as rules and regulations pursuant to the Administrative
Procedure Act.

Source: Laws 2012, LB1063, § 5.

Cross References

Administrative Procedure Act, see section 84-920.
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CHAPTER 69
PERSONAL PROPERTY

Article.
2. Pawnbrokers and Junk Dealers. 69-206.
4. Scrap Metal Recycling. 69-401 to 69-409.
5. Reduced Cigarette Ignition Propensity Act. 69-502, 69-503.
13. Disposition of Unclaimed Property.
(a) Uniform Disposition of Unclaimed Property Act. 69-1301 to 69-1329.
21. Consumer Rental Purchase Agreements. 69-2103 to 69-2112.
23. Disposition of Personal Property Landlord and Tenant Act. 69-2304, 69-2308.
24. Guns.
(a) Handguns. 69-2402 to 69-2423.
(c) Concealed Handgun Permit Act. 69-2427 to 69-2449.
27. Tobacco. 69-2702 to 69-2711.

ARTICLE 2
PAWNBROKERS AND JUNK DEALERS

Section
69-206. Pawned or secondhand goods; restrictions on disposition; jewelry defined.

69-206 Pawned or secondhand goods; restrictions on disposition; jewelry
defined.

No personal property received or purchased by any pawnbroker, dealer in
secondhand goods, or junk dealer, shall be sold or permitted to be taken from
the place of business of such person for fourteen days after the copy of the card
or ledger entry required to be delivered to the police department or sheriff’s
office shall have been delivered as required by section 69-205. Secondhand
jewelry shall not be destroyed, damaged, or in any manner defaced for a period
of fourteen days after the time of its purchase or receipt. For purposes of this
section, jewelry shall mean any ornament which is intended to be worn on or
about the body and which is made in whole or in part of any precious metal,
including gold, silver, platinum, copper, brass, or pewter.

All property accepted as collateral security or purchased by a pawnbroker
shall be kept segregated from all other property in a separate area for a period
of forty-eight hours after its receipt or purchase, except that valuable articles
may be kept in a safe with other property if grouped according to the day of
purchase or receipt. Notwithstanding the provisions of this section, a pawnbro-
ker may return any property to the person pawning the same after the
expiration of such forty-eight-hour period or when permitted by the chief of
police, sheriff, or other authorized law enforcement officer.

Source: Laws 1899, c. 10, § 6, p. 66; R.S.1913, § 541; C.S.1922, § 433;
C.S.1929, § 69-206; R.S.1943, § 69-206; Laws 1981, LB 44, § 6;
Laws 2012, LB941, § 1.
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ARTICLE 4
SCRAP METAL RECYCLING

Section
69-401. Terms, defined.
69-404. Secondary metals recycler; limitations on payment.

69-406.01. Manhole cover or sewer grate; purchase or receipt; limitations; payment.
69-407. Exemptions.

69-408. Violation; penalty.

69-409. Sections; how construed.

69-401 Terms, defined.
For purposes of sections 69-401 to 69-409:

(1) Regulated metals property means catalytic converters, all nonferrous
metal except gold and silver, manhole covers, sewer grates, or metal beer kegs,
including those kegs made of stainless steel; and

(2) Secondary metals recycler means any person, firm, or corporation in this
state that:

(a) Is engaged in the business of gathering or obtaining regulated metals
property that has served its original economic purpose; or

(b) Is in the business of or has facilities for performing the manufacturing
process by which regulated metals property is converted into raw material
products consisting of prepared grades and having an existing or potential
economic value by methods including, but not limited to, processing, sorting,
cutting, classifying, cleaning, baling, wrapping, shredding, shearing, or chang-
ing the physical form or chemical content of the metals, but not including the
exclusive use of hand tools.

Source: Laws 2008, LB766, § 1; Laws 2012, LB1049, § 1.

69-404 Secondary metals recycler; limitations on payment.

No secondary metals recycler shall purchase regulated metals property for
cash consideration unless the purchase total is not more than twenty-five
dollars. Purchases made from the same person within a four-hour period shall
be considered a single transaction. Payment shall be made payable only to the
individual named on the identification presented pursuant to section 69-402.
Payment for copper and catalytic converters shall be by check, and if the
purchase total for copper is more than one hundred dollars, the check shall be
sent by United States mail, postage prepaid.

Source: Laws 2008, LB766, § 4; Laws 2012, LB1049, § 3.

69-406.01 Manhole cover or sewer grate; purchase or receipt; limitations;
payment.

No secondary metals recycler shall purchase or receive any manhole cover or
sewer grate except from (1) an authorized representative of the political
subdivision that owns the manhole cover or sewer grate as is evidenced by the
stamping or engraving on the cover or grate or (2) a third party who has a
legitimate bill-of-sale, letter of authorization, or similar approval from the
political subdivision evidencing the third party’s right to possess and sell the
cover or grate. Payment for a manhole cover or sewer grate shall be by draft or
check and sent by United States mail, postage prepaid, to the official address of
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the finance department of such political subdivision or to the third-party seller.
Such draft or check shall be made payable only to the political subdivision or to
the third-party seller.

Source: Laws 2012, LB1049, § 2.

69-407 Exemptions.
Sections 69-401 to 69-409 do not apply to:

(1) Purchases of regulated metals property from a manufacturing, industrial,
or other commercial vendor that generates or sells regulated metals property in
the ordinary course of its business;

(2) The collection or purchase of regulated metals property in the form of
beverage or food cans; or

(3) Recycling or neighborhood cleanup programs contracted or sponsored by
the state or any political subdivision.

Source: Laws 2008, LB766, § 7; Laws 2012, LB1049, § 4.

69-408 Violation; penalty.

Any person violating any of the provisions of sections 69-401 to 69-409 is
guilty of a Class II misdemeanor.

Source: Laws 2008, LB766, § 8; Laws 2012, LB1049, § 5.

69-409 Sections; how construed.

Nothing in sections 69-401 to 69-409 shall be construed to abrogate or affect
the provisions of any lawful rule, regulation, resolution, ordinance, or statute
which is more restrictive than sections 69-401 to 69-409.

Source: Laws 2008, LB766, § 9; Laws 2012, LB1049, § 6.
ARTICLE 5
REDUCED CIGARETTE IGNITION PROPENSITY ACT

Section

69-502. Terms, defined.

69-503. Cigarettes; testing; requirements; performance standard; manufacturer; duties;
civil penalty; State Fire Marshal; powers and duties.

69-502 Terms, defined.

For purposes of the Reduced Cigarette Ignition Propensity Act:

(1) Agent means any person authorized by the Tax Commissioner to purchase
and affix stamps or cigarette tax meter impressions on packages of cigarettes
under sections 77-2601 to 77-2615;

(2) Cigarette has the same meaning as in section 77-2601;

(3) Consumer testing means an assessment of cigarettes that is conducted by
a manufacturer, or under the control or direction of a manufacturer, for the
purpose of evaluating consumer acceptance of the cigarettes;

(4) Manufacturer means:

(a) Any entity which manufactures or otherwise produces cigarettes or causes
cigarettes to be manufactured or produced anywhere that such manufacturer
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intends to sell in this state, including cigarettes intended to be sold in the
United States through an importer;

(b) The first purchaser anywhere that intends to resell in the United States
cigarettes manufactured anywhere that the original manufacturer or maker
does not intend to be sold in the United States; or

(c) Any entity that becomes a successor of an entity described in subdivision
(4)(a) or (b) of this section;

(5) Quality control and quality assurance program means the laboratory
procedures implemented to ensure that operator bias, systematic and nonsyste-
matic methodological errors, and equipment-related problems do not affect the
results of the testing. Such a program ensures that the testing repeatability
remains within the required repeatability values stated in section 69-503 for all
test trials used to certify cigarettes in accordance with the Reduced Cigarette
Ignition Propensity Act;

(6) Repeatability means the range of values within which the repeat results of
cigarette test trials from a single laboratory will fall ninety-five percent of the
time;

(7) Retail dealer means any person, other than a manufacturer or wholesale
dealer, engaged in selling cigarettes or tobacco products;

(8) Sale means any transfer for consideration, exchange, barter, gift, offer for
sale, or distribution in any manner or by any means whatsoever;

(9) Sell means to sell or to offer or agree to do the same; and

(10) Wholesale dealer means any person, other than a manufacturer, who
sells cigarettes or tobacco products to retail dealers or other persons for
purposes of resale and any person who owns, operates, or maintains one or
more cigarette or tobacco product vending machines in, at, or upon premises
owned or occupied by any other person.

Source: Laws 2009, LB198, § 2; Laws 2011, LB590, § 3.

69-503 Cigarettes; testing; requirements; performance standard; manufactur-
er; duties; civil penalty; State Fire Marshal; powers and duties.

(1) Except as provided in subsection (7) of this section, no cigarettes may be
sold or offered for sale in this state or offered for sale or sold to persons located
in this state unless the cigarettes have been tested in accordance with the
following test method and meet the performance standard specified in this
section, a written certification has been filed by the manufacturer with the
State Fire Marshal in accordance with section 69-504, and the cigarettes have
been marked in accordance with section 69-505. Testing shall be as follows:

(a) Testing of cigarettes shall be conducted in accordance with the American
Society of Testing and Materials Standard E2187-04, Standard Test Method for
Measuring the Ignition Strength of Cigarettes;

(b) Testing shall be conducted on ten layers of filter paper;

(c) No more than twenty-five percent of the cigarettes tested in a test trial in
accordance with this subsection shall exhibit full-length burns. Forty replicate
tests shall comprise a complete test trial for each cigarette tested;

(d) The performance standard required by this subsection shall only be
applied to a complete test trial;
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(e) Written certifications shall be based upon testing conducted by a laborato-
ry that has been accredited pursuant to standard ISO/IEC 17025 of the
International Organization for Standardization or other comparable accredita-
tion standard required by the State Fire Marshal;

(f) Laboratories conducting testing in accordance with this subsection shall
implement a quality control and quality assurance program that includes a
procedure that will determine the repeatability of the testing results. The
repeatability value shall be no greater than 0.19;

(g) This subsection does not require additional testing if cigarettes are tested
consistent with the Reduced Cigarette Ignition Propensity Act for any other
purpose; and

(h) Testing performed or sponsored by the State Fire Marshal to determine a
cigarette’s compliance with the performance standard required by this section
shall be conducted in accordance with this subsection.

(2) Each cigarette listed in a certification submitted pursuant to section
69-504 that uses lowered permeability bands in the cigarette paper to achieve
compliance with the performance standard set forth in this section shall have at
least two nominally identical bands on the paper surrounding the tobacco
column. At least one complete band shall be located at least fifteen millimeters
from the lighting end of the cigarette. For cigarettes on which the bands are
positioned by design, there shall be at least two bands fully located at least
fifteen millimeters from the lighting end and ten millimeters from the filter end
of the tobacco column, or ten millimeters from the labeled end of the tobacco
column for nonfiltered cigarettes.

(3) A manufacturer of a cigarette that the State Fire Marshal determines
cannot be tested in accordance with the test method prescribed in subdivision
(1)(a) of this section shall propose a test method and performance standard for
the cigarette to the State Fire Marshal. If the State Fire Marshal determines
that another state has enacted reduced cigarette ignition propensity standards
that include a test method and performance standard that are the same as those
contained in the Reduced Cigarette Ignition Propensity Act and the State Fire
Marshal finds that the officials responsible for implementing those require-
ments have approved the proposed alternative test method and performance
standard for a particular cigarette proposed by a manufacturer as meeting the
fire safety standards of that state’s law or regulation under a legal provision
comparable to this section, then the State Fire Marshal shall authorize that
manufacturer to employ the alternative test method and performance standard
to certify that cigarette for sale in this state, unless the State Fire Marshal
demonstrates a reasonable basis why the alternative test should not be accepted
under the act. All other applicable requirements of this section shall apply to
the manufacturer.

(4) Each manufacturer shall maintain copies of the reports of all tests
conducted on all cigarettes offered for sale for a period of three years and shall
make copies of these reports available to the State Fire Marshal and the
Attorney General upon written request. Any manufacturer who fails to make
copies of these reports available within sixty days after receiving a written
request shall be subject to a civil penalty not to exceed ten thousand dollars for
each day after the sixtieth day that the manufacturer does not make such copies
available.
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(5) The State Fire Marshal may adopt a subsequent American Society of
Testing and Materials Standard Test Method for Measuring the Ignition
Strength of Cigarettes upon a finding that such subsequent method does not
result in a change in the percentage of full-length burns exhibited by any tested
cigarette when compared to the percentage of full-length burns the same
cigarette would exhibit when tested in accordance with the American Society of
Testing and Materials Standard E2187-04 and the performance standard in
subdivision (1)(c) of this section.

(6) The State Fire Marshal shall review the effectiveness of this section and
report every three years to the Legislature the State Fire Marshal’s findings
and, if appropriate, recommendations for legislation to improve the effective-
ness of this section. The report and legislative recommendations shall be
submitted electronically no later than November 15 each three-year period.

(7) The requirements of subsection (1) of this section shall not prohibit
wholesale or retail dealers from selling their existing inventory of cigarettes on
or after January 1, 2010, if the wholesale or retail dealer can establish that state
tax stamps were affixed to the cigarettes prior to such date and if the wholesale
or retail dealer can establish that the inventory was purchased prior to such
date in comparable quantity to the inventory purchased during the same period
of the prior year.

(8) The Reduced Cigarette Ignition Propensity Act shall be implemented in
accordance with the implementation and substance of the New York Fire Safety
Standards for Cigarettes as such standards existed on January 1, 2009.

Source: Laws 2009, LB198, § 3; Laws 2012, LB782, § 98.

ARTICLE 13
DISPOSITION OF UNCLAIMED PROPERTY

(a) UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT

Section

69-1301. Terms, defined.

69-1307.06. Military medal; report and delivery to State Treasurer.

69-1307.07. Military medals; State Treasurer; duties.

69-1317. Abandoned property; trust funds; record; professional finder’s fee;
information withheld; when; proceeds of sale; transfers; Unclaimed
Property Cash Fund; created; investment.

69-1329. Act, how cited.

(a) UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT

69-1301 Terms, defined.

As used in the Uniform Disposition of Unclaimed Property Act unless the
context otherwise requires:

(a) Banking organization means any bank, trust company, savings bank,
industrial bank, land bank, or safe deposit company.

(b) Business association means any corporation, joint-stock company, busi-
ness trust, partnership, limited liability company, or association for business
purposes of two or more individuals, but does not include a public corporation.

(c) Financial organization means any savings and loan association, building
and loan association, credit union, cooperative bank, or investment company,
doing business in this state.
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(d) General-use prepaid card means a plastic card or other electronic
payment device usable with multiple, unaffiliated sellers of goods or services.

(e) Holder means any person in possession of property subject to the act
belonging to another, or who is trustee in case of a trust, or is indebted to
another on an obligation subject to the act.

(f) Life insurance corporation means any association or corporation transact-
ing within this state the business of insurance on the lives of persons or
insurance appertaining thereto, including, but not limited to, endowments and
annuities.

(g) Military medal means any decoration or award that may be presented or
awarded to a member of a unit of the United States Armed Forces or National
Guard.

(h) Owner means a depositor in case of a deposit, a beneficiary in case of a
trust, a creditor, claimant, or payee in case of other choses in action, or any
person having a legal or equitable interest in property subject to the act, or his
or her legal representative.

(i) Person means any individual, business association, governmental or politi-
cal subdivision, public corporation, public authority, estate, trust, two or more
persons having a joint or common interest, or any other legal or commercial
entity.

(j) Utility means any person who owns or operates within this state, for public
use, any plant, equipment, property, franchise, or license for the transmission
of communications or the production, storage, transmission, sale, delivery, or
furnishing of electricity, water, steam, or gas.

Source: Laws 1969, c. 611, § 1, p. 2478; Laws 1992, Third Spec. Sess., LB
26, § 3; Laws 1993, LB 121, § 414; Laws 2003, LB 131, § 34;
Laws 2006, LB 173, 8§ 1; Laws 2012, LB819, § 1.

69-1307.06 Military medal; report and delivery to State Treasurer.

Any military medal that is removed from a safe deposit box or any other
safekeeping repository or agency or collateral deposit box on which the lease or
rental period has expired due to nonpayment of rental charges or other reasons
shall not be sold or otherwise disposed of but shall be retained by the holder for
the lessee of the box until reported and delivered to the State Treasurer in
accordance with this section. Such report shall be made in compliance with
section 69-1310. The holder shall, at the time of filing the report and with the
report, deliver the military medal to the State Treasurer for safekeeping by the
State Treasurer in accordance with section 69-1307.07.

Source: Laws 2012, LB819, § 2.

69-1307.07 Military medals; State Treasurer; duties.

The State Treasurer, upon receiving military medals, shall hold and maintain
the military medals for ten years or until the original owner or the owners’
respective heirs or beneficiaries can be identified and the military medals
returned. After ten years, the State Treasurer may designate a veteran’s organi-
zation, an awarding agency, or a governmental entity as the custodian of the
military medals. Once the military medals are turned over to a veteran’s
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organization, an awarding agency, or a governmental entity, the State Treasur-
er will no longer be responsible for the safekeeping of the military medals.

Source: Laws 2012, LB819, § 3.

69-1317 Abandoned property; trust funds; record; professional finder’s fee;
information withheld; when; proceeds of sale; transfers; Unclaimed Property
Cash Fund; created; investment.

(a)(1) Except as otherwise provided in this subdivision, all funds received
under the Uniform Disposition of Unclaimed Property Act, including the
proceeds from the sale of abandoned property under section 69-1316, shall be
deposited by the State Treasurer in a separate trust fund from which he or she
shall make prompt payment of claims allowed pursuant to the act and payment
of any auditing expenses associated with the receipt of abandoned property. All
funds received under section 69-1307.05 shall be deposited by the State
Treasurer in a separate life insurance corporation demutualization trust fund,
which is hereby created, from which he or she shall make prompt payment of
claims regarding such funds allowed pursuant to the act. Transfers from the
separate life insurance corporation demutualization trust fund to the General
Fund may be made at the direction of the Legislature. Before making the
deposit he or she shall record the name and last-known address of each person
appearing from the holders’ reports to be entitled to the abandoned property,
the name and last-known address of each insured person or annuitant, and
with respect to each policy or contract listed in the report of a life insurance
corporation, its number, the name of the corporation, and the amount due. The
record shall be available for public inspection during business hours.

The record shall not be subject to public inspection or available for copying,
reproduction, or scrutiny by commercial or professional locators of property
presumed abandoned who charge any service or finders’ fee until twenty-four
months after the names from the holders’ reports have been published or
officially disclosed. Records concerning the social security number, date of
birth, and last-known address of an owner shall be treated as confidential and
subject to the same confidentiality as tax return information held by the
Department of Revenue, except that the Auditor of Public Accounts shall have
unrestricted access to such records.

A professional finders’ fee shall be limited to ten percent of the total dollar
amount of the property presumed abandoned. To claim any such fee, the finder
shall disclose to the owner the nature, location, and value of the property,
provide notice of when such property was reported to the State Treasurer, and
provide notice that the property may be claimed by the owner from the State
Treasurer free of charge. To claim any such fee if the property has not yet been
abandoned, the finder shall disclose to the owner the nature, location, and
value of the property, provide notice of when such property will be reported to
the State Treasurer, if known, and provide notice that, upon receipt of the
property by the State Treasurer, such property may be claimed by the owner
from the State Treasurer free of charge.

(2) The unclaimed property records of the State Treasurer, the unclaimed
property reports of holders, and the information derived by an unclaimed
property examination or audit of the records of a person or otherwise obtained
by or communicated to the State Treasurer may be withheld from the public.
Any record or information that may be withheld under the laws of this state or
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of the United States when in the possession of such a person may be withheld
when revealed or delivered to the State Treasurer. Any record or information
that is withheld under any law of another state when in the possession of that
other state may be withheld when revealed or delivered by the other state to the
State Treasurer.

Information withheld from the general public concerning any aspect of
unclaimed property shall only be disclosed to an apparent owner of the
property or to the escheat, unclaimed, or abandoned property administrators or
officials of another state if that other state accords substantially reciprocal
privileges to the State Treasurer.

(b)(1) On or after October 6, 1992, the State Treasurer shall periodically
transfer any balance in excess of an amount not to exceed five hundred
thousand dollars from the separate trust fund to the General Fund no less
frequently than on or before November 1 and May 1 of each year, except that
the total amount of all such transfers shall not exceed five million dollars.

(2) On or before November 1 of each year, the State Treasurer shall transfer
any balance in excess of an amount not to exceed five hundred thousand dollars
from the separate trust fund to the permanent school fund.

(c) Before making any deposit to the credit of the permanent school fund or
the General Fund, the State Treasurer may deduct (1) any costs in connection
with sale of abandoned property, (2) any costs of mailing and publication in
connection with any abandoned property, and (3) reasonable service charges
and place such funds in the Unclaimed Property Cash Fund which is hereby
created. Transfers from the fund to the General Fund may be made at the
direction of the Legislature. Any money in the Unclaimed Property Cash Fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1969, c. 611, § 17, p. 2488; Laws 1971, LB 648, § 2; Laws
1977, LB 305, § 7; Laws 1978, LB 754, § 1; Laws 1986, LB 212,
§ 2; Laws 1992, Third Spec. Sess., LB 26, § 17; Laws 1994, LB
1048, § 8; Laws 1994, LB 1049, § 1; Laws 1994, LB 1066, § 63;
Laws 1995, LB 7, § 67; Laws 1997, LB 57, § 1; Laws 2003, LB
424, § 4; Laws 2009, LB432, § 1; Laws 2012, LB1026, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

69-1329 Act, how cited.

Sections 69-1301 to 69-1329 shall be known and may be cited as the Uniform
Disposition of Unclaimed Property Act.
Source: Laws 1969, c. 611, § 29, p. 2490; Laws 1992, Third Spec. Sess.,
LB 26, § 21; Laws 1994, LB 1048, § 9; Laws 2003, LB 424, § 5;
Laws 2006, LB 173, § 5; Laws 2006, LB 771, § 2; Laws 2012,
LB819, § 4.
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ARTICLE 21
CONSUMER RENTAL PURCHASE AGREEMENTS

Section

69-2103. Terms, defined.

69-2104. Lessor; disclosures required.
69-2112. Advertisement; requirements.

69-2103 Terms, defined.

For purposes of the Consumer Rental Purchase Agreement Act:

(1) Advertisement means a commercial message in any medium that aids,
promotes, or assists directly or indirectly a consumer rental purchase agree-
ment but does not include in-store merchandising aids such as window signs
and ceiling banners;

(2) Cash price means the price at which the lessor would have sold the
property to the consumer for cash on the date of the consumer rental purchase
agreement for the property;

(3) Consumer means a natural person who rents property under a consumer
rental purchase agreement;

(4) Consumer rental purchase agreement means an agreement which is for
the use of property by a consumer primarily for personal, family, or household
purposes, which is for an initial period of four months or less, whether or not
there is any obligation beyond the initial period, which is automatically renewa-
ble with each payment, and which permits the consumer to become the owner
of the property. A consumer rental purchase agreement in compliance with the
act shall not be construed to be a lease or agreement which constitutes a credit
sale as defined in 12 C.F.R. 226.2(a)(16), as such regulation existed on January
1, 2011, and 15 U.S.C. 1602(g), as such section existed on January 1, 2011, or a
lease which constitutes a consumer lease as defined in 12 C.F.R. 213.2(e), as
such regulation existed on January 1, 2011. Consumer rental purchase agree-
ment does not include:

(a) Any lease for agricultural, business, or commercial purposes;
(b) Any lease made to an organization;

(c) A lease or agreement which constitutes an installment sale or installment
contract as defined in section 45-335;

(d) A security interest as defined in subdivision (35) of section 1-201, Uniform
Commercial Code; and

(e) A home solicitation sale as defined in section 69-1601;

(5) Consummation means the occurrence of an event which causes a consum-
er to become contractually obligated on a consumer rental purchase agree-
ment;

(6) Department means the Department of Banking and Finance;

(7) Lease payment means a payment to be made by the consumer for the
right of possession and use of the property for a specific lease period but does
not include taxes imposed on such payment;

(8) Lease period means a week, month, or other specific period of time,
during which the consumer has the right to possess and use the property after
paying the lease payment and applicable taxes for such period;
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(9) Lessor means a person who in the ordinary course of business operates a
commercial outlet which regularly leases, offers to lease, or arranges for the
leasing of property under a consumer rental purchase agreement;

(10) Property means any property that is not real property under the laws of
this state when made available for a consumer rental purchase agreement; and

(11) Total of payments to acquire ownership means the total of all charges
imposed by the lessor and payable by the consumer as a condition of acquiring
ownership of the property. Total of payments to acquire ownership includes
lease payments and any initial nonrefundable administrative fee or required
delivery charge but does not include taxes, late charges, reinstatement fees, or
charges for optional products or services.

Source: Laws 1989, LB 681, § 3; Laws 1993, LB 111, § 2; Laws 2001, LB
641, § 1; Laws 2005, LB 570, § 3; Laws 2011, LB76, § 6.

69-2104 Lessor; disclosures required.

(1) Before entering into any consumer rental purchase agreement, the lessor
shall disclose to the consumer the following items as applicable:

(a) A brief description of the leased property sufficient to identify the property
to the consumer and lessor;

(b) The number, amount, and timing of all payments included in the total of
payments to acquire ownership;

(¢) The total of payments to acquire ownership;

(d) A statement that the consumer will not own the property until the
consumer has paid the total of payments to acquire ownership plus applicable
taxes;

(e) A statement that the total of payments to acquire ownership does not
include other charges such as taxes, late charges, reinstatement fees, or charges
for optional products or services the consumer may have elected to purchase
and that the consumer should see the rental purchase agreement for an
explanation of these charges;

(f) A statement that the consumer is responsible for the fair market value,
remaining rent, early purchase option amount, or cost of repair of the property,
whichever is less, if it is lost, stolen, damaged, or destroyed,;

(g) A statement indicating whether the property is new or used. A statement
that indicates that new property is used shall not be a violation of the
Consumer Rental Purchase Agreement Act;

(h) A statement of the cash price of the property. When the agreement
involves a lease for two or more items, a statement of the aggregate cash price
of all items shall satisfy the requirement of this subdivision;

(i) The total amount of the initial payments required to be paid before
consummation of the agreement or delivery of the property, whichever occurs
later, and an itemization of the components of the initial payment, including
any initial nonrefundable administrative fee or delivery charge, lease payment,
taxes, or fee or charge for optional products or services;

(j) A statement clearly summarizing the terms of the consumer’s options to
purchase, including a statement that at any time after the first periodic
payment is made the consumer may acquire ownership of the property by
tendering an amount which may not exceed fifty-five percent of the difference
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between the total of payments to acquire ownership and the total of lease
payments the consumer has paid on the property at that time;

(k) A statement identifying the party responsible for maintaining or servicing
the property while it is being leased, together with a description of that
responsibility and a statement that if any part of a manufacturer’s warranty
covers the leased property at the time the consumer acquires ownership of the
property, such warranty shall be transferred to the consumer if allowed by the
terms of the warranty; and

(1) The date of the transaction and the names of the lessor and the consumer.

(2) With respect to matters specifically governed by the Consumer Credit
Protection Act, 15 U.S.C. 1601 et seq., as such act existed on January 1, 2011,
compliance with such act shall satisfy the requirements of this section.

(3) Subsection (1) of this section shall not apply to a lessor who complies with
the disclosure requirements of the Consumer Credit Protection Act, 15 U.S.C.
1667a, as such section existed on January 1, 2011, with respect to a consumer
rental purchase agreement entered into with a consumer.

Source: Laws 1989, LB 681, § 4; Laws 2001, LB 641, § 2; Laws 2011,
LB76,8 7.

69-2112 Advertisement; requirements.

(1) Any advertisement for a consumer rental purchase agreement which
refers to or states the amount of any payment or the right to acquire ownership
for any specific item shall also state clearly and conspicuously the following if
applicable:

(a) That the transaction advertised is a consumer rental purchase agreement;
(b) The total of payments to acquire ownership; and

(c) That the consumer acquires no ownership rights until the total of pay-
ments to acquire ownership is paid.

(2) Any owner or employee of any medium in which an advertisement
appears or through which it is disseminated shall not be liable under this
section.

(3) Subsection (1) of this section shall not apply to an advertisement which
does not refer to a specific item of property, which does not refer to or state the
amount of any payment, or which is published in the yellow pages of a
telephone directory or any similar directory of business.

(4) With respect to matters specifically governed by the Consumer Credit
Protection Act, 15 U.S.C. 1601 et seq., as such act existed on January 1, 2011,
compliance with such act shall satisfy the requirements of this section.

Source: Laws 1989, LB 681, § 12; Laws 2001, LB 641, § 7; Laws 2011,
LB76, § 8.

ARTICLE 23
DISPOSITION OF PERSONAL PROPERTY
LANDLORD AND TENANT ACT

Section

69-2304. Notice; statement required.

69-2308. Sale of personal property; when required; notice of sale; requirements;
disposition of proceeds.
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69-2304 Notice; statement required.

A notice given pursuant to section 69-2303 shall contain one of the following
statements, as appropriate:

(1) “If you fail to reclaim the property, it will be sold at a public sale after
notice of the sale has been given by publication. You have the right to bid on
the property at this sale. After the property is sold and the costs of storage,
advertising, and sale are deducted, the remaining money will be turned over to
the State Treasurer pursuant to the Uniform Disposition of Unclaimed Property
Act. You may claim the remaining money from the office of the State Treasurer
as provided in such act.”’; or

(2) “Because this property is believed to be worth less than one thousand
dollars, it may be kept, sold, or destroyed without further notice if you fail to
reclaim it within the time indicated in this notice.”’.

Source: Laws 1991, LB 36, § 4; Laws 2010, LB712, § 44.

Cross References

Uniform Disposition of Unclaimed Property Act, see section 69-1329.

69-2308 Sale of personal property; when required; notice of sale; require-
ments; disposition of proceeds.

(1) If the personal property is not released pursuant to section 69-2307, it
shall be sold at public sale by competitive bidding, except that if the landlord
reasonably believes that the total resale value of the property not released is less
than one thousand dollars, he or she may retain such property for his or her
own use or dispose of it in any manner he or she chooses. At such time as the
decision to sell or to retain is made, any locked trunk, valise, box, or other
container shall be opened, if practicable, with as little damage as possible, and
its contents evaluated. Nothing in this section shall be construed to preclude the
landlord or the tenant from bidding on the property at the public sale. The
successful bidder’s title shall be subject to ownership rights, liens, and security
interests which have priority by law.

(2) Notice of the time and place of the public sale shall be given by
advertisement of the sale published once a week for two consecutive weeks in a
newspaper of general circulation in the county where the sale is to be held. If
there is no newspaper of general circulation in the county where the sale is to
be held, the advertisement shall be posted no fewer than ten days before the
sale in not less than six conspicuous places in the neighborhood of the proposed
sale. The sale shall be held at the nearest suitable place to the place where the
personal property is held or stored. The advertisement shall include a descrip-
tion of the goods, the name of the former tenant, and the time and place of the
sale. The sale shall take place no sooner than ten days after the first publica-
tion. The last publication shall be no less than five days before the sale is to be
held. Notice of sale may be published before the last of the dates specified for
taking possession of the property in any notice given pursuant to section
69-2303.

(3) The notice of the sale shall describe the property to be sold in a manner
reasonably adequate to permit the owner of the property to identify it. The
notice may describe all or a portion of the property, but the limitation of
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liability provided by section 69-2309 shall not release the landlord from any
liability arising from the disposition of property not described in the notice.

(4) After deduction of the reasonable costs of storage, advertising, and sale,
any proceeds of the sale not claimed by the former tenant, an owner other than
such tenant, or another person having an interest in the proceeds shall, not
later than thirty days after the date of sale, be remitted to the State Treasurer
for disposition pursuant to the Uniform Disposition of Unclaimed Property Act.
The former tenant, other owner, or other person having interest in the proceeds
may claim the proceeds by complying with the act. If the State Treasurer pays
the proceeds or any part thereof to a claimant, neither the State Treasurer nor
any employee thereof shall be liable to any other claimant as to the amount
paid.

Source: Laws 1991, LB 36, § 8; Laws 2010, LB712, § 45.

Cross References

Uniform Disposition of Unclaimed Property Act, see section 69-1329.

ARTICLE 24
GUNS
(a) HANDGUNS
Section
69-2402. Terms, defined.
69-2403. Sale, lease, rental, and transfer; certificate required; exceptions.
69-2409. Automated criminal history files; legislative intent; system implementation;

Nebraska State Patrol; superintendent; duties; purchase, lease, rental, or
transfer; election.

69-2409.01. Data base; created; disclosure; limitation; liability; prohibited act;
violation; penalty; report; contents.

69-2423. Nebraska State Patrol; annual report; contents.

(c) CONCEALED HANDGUN PERMIT ACT
69-2427. Act, how cited.

69-2431. Fingerprinting; criminal history record information check.

69-2433. Applicant; requirements.

69-2435. Permitholder; continuing requirements; return of permit; when.

69-2436. Permit; period valid; fee; renewal; fee.

69-2439. Permit; application for revocation; prosecution; fine; costs.

69-2443. Violations; penalties; revocation of permit.

69-2449. Information to permitholder regarding lost or stolen handgun or firearm.

(a) HANDGUNS

69-2402 Terms, defined.
For purposes of sections 69-2401 to 69-2425:

(1) Antique handgun or pistol means any handgun or pistol, including those
with a matchlock, flintlock, percussion cap, or similar type of ignition system,
manufactured in or before 1898 and any replica of such a handgun or pistol if
such replica (a) is not designed or redesigned for using rimfire or conventional
centerfire fixed ammunition or (b) uses rimfire or conventional centerfire fixed
ammunition which is no longer manufactured in the United States and which is
not readily available in the ordinary channels of commercial trade;

(2) Criminal history record check includes a check of the criminal history
records of the Nebraska State Patrol and a check of the Federal Bureau of
Investigation’s National Instant Criminal Background Check System;
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(3) Firearm-related disability means a person is not permitted to (a) pur-
chase, possess, ship, transport, or receive a firearm under either state or federal
law, (b) obtain a certificate to purchase, lease, rent, or receive transfer of a
handgun under section 69-2404, or (c) obtain a permit to carry a concealed
handgun under the Concealed Handgun Permit Act; and

(4) Handgun means any firearm with a barrel less than sixteen inches in
length or any firearm designed to be held and fired by the use of a single hand.

Source: Laws 1991, LB 355, § 25; Laws 1996, LB 1055, § 2; Laws 2006,
LB 1227,§ 1; Laws 2011, LB512, § 2.

Cross References

Concealed Handgun Permit Act, see section 69-2427.

69-2403 Sale, lease, rental, and transfer; certificate required; exceptions.

(1) Except as provided in this section and section 69-2409, a person shall not
purchase, lease, rent, or receive transfer of a handgun until he or she has
obtained a certificate in accordance with section 69-2404. Except as provided
in this section and section 69-2409, a person shall not sell, lease, rent, or
transfer a handgun to a person who has not obtained a certificate.

(2) The certificate shall not be required if:

(a) The person acquiring the handgun is a licensed firearms dealer under
federal law;

(b) The handgun is an antique handgun;

(c) The person acquiring the handgun is authorized to do so on behalf of a
law enforcement agency;

(d) The transfer is a temporary transfer of a handgun and the transferee
remains (i) in the line of sight of the transferor or (ii) within the premises of an
established shooting facility;

(e) The transfer is between a person and his or her spouse, sibling, parent,
child, aunt, uncle, niece, nephew, or grandparent;

(f) The person acquiring the handgun is a holder of a valid permit under the
Concealed Handgun Permit Act; or

(g) The person acquiring the handgun is a peace officer as defined in section
69-2429.

Source: Laws 1991, LB 355, § 2; Laws 2010, LB817, § 4.

Cross References

Concealed Handgun Permit Act, see section 69-2427.

69-2409 Automated criminal history files; legislative intent; system imple-
mentation; Nebraska State Patrol; superintendent; duties; purchase, lease,
rental, or transfer; election.

(1) It is the intent of the Legislature that the Nebraska State Patrol implement
an expedited program of upgrading Nebraska’s automated criminal history files
to be utilized for, among other law enforcement purposes, an instant criminal
history record check on handgun purchasers when buying a handgun from a
licensed importer, manufacturer, or dealer so that such instant criminal history
record check may be implemented as soon as possible on or after January 1,
1995.
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(2) The patrol’s automated arrest and conviction records shall be reviewed
annually by the Superintendent of Law Enforcement and Public Safety who
shall report the status of such records within thirty days of such review to the
Governor and the Clerk of the Legislature. The report submitted to the Clerk of
the Legislature shall be submitted electronically. The instant criminal history
record check system shall be implemented by the patrol on or after January 1,
1995, when, as determined by the Superintendent of Law Enforcement and
Public Safety, eighty-five percent of the Nebraska arrest and conviction records
since January 1, 1965, available to the patrol are included in the patrol’s
automated system. Not less than thirty days prior to implementation and
enforcement of the instant check system, the patrol shall send written notice to
all licensed importers, manufacturers, and dealers outlining the procedures and
toll-free number described in sections 69-2410 to 69-2423.

(3) Upon implementation of the instant criminal history record check system,
a person who desires to purchase, lease, rent, or receive transfer of a handgun
from a licensed importer, manufacturer, or dealer may elect to obtain such
handgun either under sections 69-2401, 69-2403 to 69-2408, and 69-2409.01 or
under sections 69-2409.01 and 69-2410 to 69-2423.

Source: Laws 1991, LB 355, § 8; Laws 1996, LB 1055, § 5; Laws 2012,
LB782, § 99.

69-2409.01 Data base; created; disclosure; limitation; liability; prohibited
act; violation; penalty; report; contents.

(1) For purposes of sections 69-2401 to 69-2425, the Nebraska State Patrol
shall be furnished with only such information as may be necessary for the sole
purpose of determining whether an individual is disqualified from purchasing
or possessing a handgun pursuant to state law or is subject to the disability
provisions of 18 U.S.C. 922(d)(4) and (g)(4). Such information shall be fur-
nished by the Department of Health and Human Services. The clerks of the
various courts shall furnish to the Department of Health and Human Services
and Nebraska State Patrol, as soon as practicable but within thirty days after
an order of commitment or discharge is issued or after removal of firearm-
related disabilities pursuant to section 71-963, all information necessary to set
up and maintain the data base required by this section. This information shall
include (a) information regarding those persons who are currently receiving
mental health treatment pursuant to a commitment order of a mental health
board or who have been discharged, (b) information regarding those persons
who have been committed to treatment pursuant to section 29-3702, and (c)
information regarding those persons who have had firearm-related disabilities
removed pursuant to section 71-963. The mental health board shall notify the
Department of Health and Human Services and the Nebraska State Patrol
when such disabilities have been removed. The Department of Health and
Human Services shall also maintain in the data base a listing of persons
committed to treatment pursuant to section 29-3702. To ensure the accuracy of
the data base, any information maintained or disclosed under this subsection
shall be updated, corrected, modified, or removed, as appropriate, and as soon
as practicable, from any data base that the state or federal government
maintains and makes available to the National Instant Criminal Background
Check System. The procedures for furnishing the information shall guarantee
that no information is released beyond what is necessary for purposes of this
section.
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(2) In order to comply with sections 69-2401 and 69-2403 to 69-2408 and this
section, the Nebraska State Patrol shall provide to the chief of police or sheriff
of an applicant’s place of residence or a licensee in the process of a criminal
history record check pursuant to section 69-2411 only the information regard-
ing whether or not the applicant is disqualified from purchasing or possessing a
handgun.

(3) Any person, agency, or mental health board participating in good faith in
the reporting or disclosure of records and communications under this section is
immune from any liability, civil, criminal, or otherwise, that might result by
reason of the action.

(4) Any person who intentionally causes the Nebraska State Patrol to request
information pursuant to this section without reasonable belief that the named
individual has submitted a written application under section 69-2404 or has
completed a consent form under section 69-2410 shall be guilty of a Class II
misdemeanor in addition to other civil or criminal liability under state or
federal law.

(5) The Nebraska State Patrol and the Department of Health and Human
Services shall report electronically to the Clerk of the Legislature on a biannual
basis the following information about the data base: (a) The number of total
records of persons unable to purchase or possess firearms because of disqualifi-
cation or disability shared with the National Instant Criminal Background
Check System; (b) the number of shared records by category of such persons;
(c) the change in number of total shared records and change in number of
records by category from the previous six months; (d) the number of records
existing but not able to be shared with the National Instant Criminal Back-
ground Check System because the record was incomplete and unable to be
accepted by the National Instant Criminal Background Check System; and (e)
the number of hours or days, if any, during which the data base was unable to
share records with the National Instant Criminal Background Check System
and the reason for such inability. The report shall also be published on the web
sites of the Nebraska State Patrol and the Department of Health and Human
Services.

Source: Laws 1996, LB 1055, § 1; Laws 1997, LB 307, § 112; Laws 2011,
LB512, § 3; Laws 2014, LB699, § 6.
Effective date April 3, 2014.

69-2423 Nebraska State Patrol; annual report; contents.

The Nebraska State Patrol shall provide electronically an annual report to the
Judiciary Committee of the Legislature which includes the number of inquiries
made pursuant to sections 69-2410 to 69-2423 for the prior calendar year, the
number of such inquiries resulting in a determination that the potential buyer
or transferee was prohibited from receipt or possession of a handgun pursuant
to state or federal law, the estimated costs of administering such sections, the
number of instances in which a person requested amendment of the record
pertaining to such person pursuant to section 69-2414, and the number of
instances in which a county court issued an order directing the patrol to amend
a record.

Source: Laws 1991, LB 355, § 22; Laws 2012, LB782, § 100.
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(c) CONCEALED HANDGUN PERMIT ACT

69-2427 Act, how cited.

Sections 69-2427 to 69-2449 shall be known and may be cited as the
Concealed Handgun Permit Act.

Source: Laws 2006, LB 454, § 1; Laws 2009, LB430, § 9; Laws 2010,
LB3817, § 5.

69-2431 Fingerprinting; criminal history record information check.

In order to insure an applicant’s initial compliance with sections 69-2430 and
69-2433, the applicant for a permit to carry a concealed handgun shall be
fingerprinted by the Nebraska State Patrol and a check made of his or her
criminal history record information maintained by the Federal Bureau of
Investigation through the Nebraska State Patrol. In order to insure continuing
compliance with sections 69-2430 and 69-2433 and compliance for renewal
pursuant to section 69-2436, a check shall be made of a permitholder’s criminal
history record information through the National Instant Criminal Background
Check System.

Source: Laws 2006, LB 454, § 5; Laws 2010, LB817, § 7.

69-2433 Applicant; requirements.
An applicant shall:
(1) Be at least twenty-one years of age;

(2) Not be prohibited from purchasing or possessing a handgun by 18 U.S.C.
922, as such section existed on January 1, 2005;

(3) Possess the same powers of eyesight as required under section 60-4,118
for a Class O operator’s license. If an applicant does not possess a current
Nebraska motor vehicle operator’s license, the applicant may present a current
optometrist’s or ophthalmologist’s statement certifying the vision reading ob-
tained when testing the applicant. If such certified vision reading meets the
vision requirements prescribed by section 60-4,118 for a Class O operator’s
license, the vision requirements of this subdivision shall have been met;

(4) Not have been convicted of a felony under the laws of this state or under
the laws of any other jurisdiction;

(5) Not have been convicted of a misdemeanor crime of violence under the
laws of this state or under the laws of any other jurisdiction within the ten years
immediately preceding the date of application;

(6) Not have been found in the previous ten years to be a mentally ill and
dangerous person under the Nebraska Mental Health Commitment Act or a
similar law of another jurisdiction or not be currently adjudged mentally
incompetent;

(7)(a) Have been a resident of this state for at least one hundred eighty days.
For purposes of this section, resident does not include an applicant who
maintains a residence in another state and claims that residence for voting or
tax purposes except as provided in subdivision (b) or (c) of this subdivision;

(b) If an applicant is a member of the United States Armed Forces, such
applicant shall be considered a resident of this state for purposes of this section
after he or she has been stationed at a military installation in this state pursuant
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to permanent duty station orders even though he or she maintains a residence
in another state and claims that residence for voting or tax purposes; or

(c) If an applicant is a new Nebraska resident and possesses a valid permit to
carry a concealed handgun issued by his or her previous state of residence that
is recognized by this state pursuant to section 69-2448, such applicant shall be
considered a resident of this state for purposes of this section;

(8) Not have had a conviction of any law of this state relating to firearms,
unlawful use of a weapon, or controlled substances or of any similar laws of
another jurisdiction within the ten years preceding the date of application. This
subdivision does not apply to any conviction under Chapter 37 or under any
similar law of another jurisdiction, except for a conviction under section
37-509, 37-513, or 37-522 or under any similar law of another jurisdiction;

(9) Not be on parole, probation, house arrest, or work release;
(10) Be a citizen of the United States; and
(11) Provide proof of training.

Source: Laws 2006, LB 454, § 7; Laws 2009, LB430, § 11; Laws 2010,
LB817, § 8; Laws 2011, LB512, § 4; Laws 2012, LB807, § 2.

Cross References

Nebraska Mental Health Commitment Act, see section 71-901.

69-2435 Permitholder; continuing requirements; return of permit; when.

A permitholder shall continue to meet the requirements of section 69-2433
during the time he or she holds the permit, except as provided in subsection (4)
of section 69-2443. If, during such time, a permitholder does not continue to
meet one or more of the requirements, the permitholder shall return his or her
permit to the Nebraska State Patrol for revocation. If a permitholder does not
return his or her permit, the permitholder is subject to having his or her permit
revoked under section 69-2439.

Source: Laws 2006, LB 454, § 9; Laws 2012, LB807, § 3.

69-2436 Permit; period valid; fee; renewal; fee.

(1) A permit to carry a concealed handgun is valid throughout the state for a
period of five years after the date of issuance. The fee for issuing a permit is one

hundred dollars.

(2) The Nebraska State Patrol shall renew a person’s permit to carry a
concealed handgun for a renewal period of five years, subject to continuing
compliance with the requirements of section 69-2433, except as provided in
subsection (4) of section 69-2443. The renewal fee is fifty dollars, and renewal
may be applied for up to four months before expiration of a permit to carry a
concealed handgun.

(3) The applicant shall submit the fee with the application to the Nebraska
State Patrol. The fee shall be remitted to the State Treasurer for credit to the
Nebraska State Patrol Cash Fund.

(4) On or before June 30, 2007, the Nebraska State Patrol shall journal entry,
as necessary, all current fiscal year expenses and revenue, including investment
income, from the Public Safety Cash Fund under the Concealed Handgun
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Permit Act and recode them against the Nebraska State Patrol Cash Fund and
its program appropriation.

Source: Laws 2006, LB 454, § 10; Laws 2007, LB322, § 17; Laws 2012,
LB807, § 4.

69-2439 Permit; application for revocation; prosecution; fine; costs.

(1) Any peace officer having probable cause to believe that a permitholder is
no longer in compliance with one or more requirements of section 69-2433,
except as provided in subsection (4) of section 69-2443, shall bring an applica-
tion for revocation of the permit to be prosecuted as provided in subsection (2)
of this section.

(2) Tt is the duty of the county attorney or his or her deputy of the county in
which such permitholder resides to prosecute a case for the revocation of a
permit to carry a concealed handgun brought pursuant to subsection (1) of this
section. In case the county attorney refuses or is unable to prosecute the case,
the duty to prosecute shall be upon the Attorney General or his or her assistant.

(3) The case shall be prosecuted as a civil case, and the permit shall be
revoked upon a showing by a preponderance of the evidence that the permit-
holder does not meet one or more of the requirements of section 69-2433,
except as provided in subsection (4) of section 69-2443.

(4) A person who has his or her permit revoked under this section may be
fined up to one thousand dollars and shall be charged with the costs of the
prosecution. The money collected under this subsection as an administrative
fine shall be remitted to the State Treasurer for distribution in accordance with
Article VII, section 5, of the Constitution of Nebraska.

Source: Laws 2006, LB 454, § 13; Laws 2012, LB807, § 5.

69-2443 Violations; penalties; revocation of permit.

(1) A permitholder who violates subsection (1) or (2) of section 69-2440 or
section 69-2441 or 69-2442 is guilty of a Class III misdemeanor for the first
violation and a Class I misdemeanor for any second or subsequent violation.

(2) A permitholder who violates subsection (3) of section 69-2440 is guilty of
a Class I misdemeanor.

(3) A permitholder convicted of a violation of section 69-2440 or 69-2442 may
also have his or her permit revoked.

(4) A permitholder convicted of a violation of section 69-2441 that occurred
on property owned by the state or any political subdivision of the state may also
have his or her permit revoked. A permitholder convicted of a violation of
section 69-2441 that did not occur on property owned by the state or any
political subdivision of the state shall not have his or her permit revoked for a
first offense but may have his or her permit revoked for any second on
subsequent offense.

Source: Laws 2006, LB 454, § 17; Laws 2007, LB97, § 2; Laws 2012,
LB807, § 6.

69-2449 Information to permitholder regarding lost or stolen handgun or
firearm.
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The Nebraska State Patrol shall inform each permitholder, upon the issuance
or renewal of a permit to carry a concealed handgun, that if a handgun, or
other firearm, owned by such permitholder is lost or stolen, the permitholder
should notify his or her county sheriff or local police department of that fact.

Source: Laws 2010, LB817, § 6.

ARTICLE 27
TOBACCO

Section
69-2702. Tobacco product manufacturer; terms, defined.
69-2703. Tobacco product manufacturer; requirements to sell within the state.
69-2705. Terms, defined.
69-2706. Tobacco product manufacturer; certification; contents; Tax Commissioner;

powers and duties; directory; prohibited acts.
69-2707. Nonresident or foreign nonparticipating manufacturer; agent for service of

process.
69-2707.01. Nonparticipating manufacturers; bond; amount; failure to make escrow
deposits; execution upon bond.

69-2708. Stamping agent; duties; Tax Commissioner; Attorney General; powers.

69-2708.01. Stamping agent; responsible for escrow deposits; when; liability;
calculation.

69-2709. Revocation or suspension of stamping agent license; civil penalty;

termination of license; grounds; violations; penalties; effect of
termination; eligibility for reinstatement; directory license; termination;
procedure; contraband; actions to enjoin; criminal penalty; remedies
cumulative.

69-2710. Removal from directory; procedure.

69-2710.01. Report; contents.

69-2710.02. License of stamping agent; termination; grounds; cure; notice;
reinstatement; removal from directory; grounds; cure; notice;

procedure.
69-2710.03. Rules and regulations.
69-2711. Conflict of laws; how treated.

69-2702 Tobacco product manufacturer; terms, defined.
For purposes of this section and section 69-2703:

(1) Adjusted for inflation means increased in accordance with the formula for
inflation adjustment set forth in Exhibit C to the Master Settlement Agreement;

(2) Affiliate means a person that directly or indirectly owns or controls, is
owned or controlled by, or is under common ownership or control with,
another person. Solely for purposes of this subdivision, the terms owns, is
owned, and ownership means ownership of an equity interest, or the equivalent
thereof, of ten percent or more, and the term person means an individual, a
partnership, a committee, an association, a corporation, or any other organiza-
tion or group of persons;

(3) Allocable share means allocable share as that term is defined in the
Master Settlement Agreement;

(4) Cigarette means any product that contains nicotine, is intended to be
burned or heated under ordinary conditions of use, and consists of or contains
(a) any roll of tobacco wrapped in paper or in any substance not containing
tobacco; (b) tobacco, in any form, that is functional in the product, which,
because of its appearance, the type of tobacco used in the filler, or its packaging
and labeling, is likely to be offered to, or purchased by, consumers as a
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cigarette; or (c) any roll of tobacco wrapped in any substance containing
tobacco which, because of its appearance, the type of tobacco used in the filler,
or its packaging and labeling, is likely to be offered to, or purchased by,
consumers as a cigarette described in subdivision (a) of this subdivision. The
term cigarette includes roll-your-own tobacco (i.e., any tobacco which, because
of its appearance, type, packaging, or labeling is suitable for use and likely to be
offered to, or purchased by, consumers as tobacco for making cigarettes). For
purposes of this definition, nine-hundredths of an ounce of roll-your-own
tobacco shall constitute one individual cigarette;

(5) Days means calendar days unless specified otherwise;

(6) Importer means any person in the United States to whom non-federal-
excise-tax-paid cigarettes manufactured in a foreign country are shipped or
consigned, any person who removes cigarettes for sale or consumption in the
United States from a customs bonded manufacturing warehouse, or any person
who smuggles or otherwise unlawfully brings cigarettes into the United States;

(7) Indian country means (a) all land in this state within the limits of any
Indian reservation under the jurisdiction of the United States, notwithstanding
the issuance of any patent, including rights-of-way running through the reserva-
tion, (b) all dependent Indian communities within the borders of this state, and
(c) all Indian allotments in this state, the Indian titles to which have not been
extinguished, including rights-of-way running through such allotments;

(8) Indian tribe means any Indian tribe, band, nation, or other organized
group or community that is recognized as eligible for the special programs and
services provided by the United States to Indians because of their status as
Indians under the laws of the United States;

(9) Master Settlement Agreement means the settlement agreement entered
into on November 23, 1998, between the state and specific United States
tobacco product manufacturers and related documents to such agreement;

(10) Qualified escrow fund means an escrow arrangement with a federally or
state-chartered financial institution having no affiliation with any tobacco
product manufacturer and having assets of at least one billion dollars where
such arrangement requires that such financial institution hold the escrowed
funds’ principal for the benefit of releasing parties and prohibits the tobacco
product manufacturer that places such funds into escrow from using, accessing,
or directing the use of the funds’ principal except as consistent with subdivision
(2)(b) of section 69-2703;

(11) Released claims means released claims as that term is defined in the
Master Settlement Agreement;

(12) Releasing parties means releasing parties as that term is defined in the
Master Settlement Agreement;

(13) Tobacco product manufacturer means an entity that after April 29, 1999,
directly and not exclusively through any affiliate:

(a) Manufactures cigarettes anywhere that such manufacturer intends to be
sold in the United States, including cigarettes intended to be sold in the United
States through an importer (except when such importer is an original partici-
pating manufacturer (as that term is defined in the Master Settlement Agree-
ment) that will be responsible for the payments under the Master Settlement
Agreement with respect to such cigarettes as a result of the provisions of
subsection II(mm) of the Master Settlement Agreement and that pays the taxes
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specified in subsection I1(z) of the Master Settlement Agreement, and provided
that the manufacturer of such cigarettes does not market or advertise such
cigarettes in the United States);

(b) Is the first purchaser anywhere for resale in the United States of
cigarettes manufactured anywhere that the manufacturer does not intend to be
sold in the United States; or

(c) Becomes a successor of an entity described in subdivision (13)(a) or
(13)(b) of this section.

The term tobacco product manufacturer does not include an affiliate of al
tobacco product manufacturer unless such affiliate itself falls within any of
subdivisions (13)(a) through (13)(c) of this section; and

(14) Units sold means the number of individual cigarettes sold in the state by
the applicable tobacco product manufacturer, whether directly or through a
distributor, retailer, or similar intermediary or intermediaries, during the year
in question, in packs required to bear a stamp pursuant to section 77-2603 or
77-2603.01 or, in the case of roll-your-own tobacco, on which a tax is due
pursuant to section 77-4008.

Source: Laws 1999, LB 574, § 1; Laws 2003, LB 572, § 8; Laws 2011,
LB590, § 4.

69-2703 Tobacco product manufacturer; requirements to sell within the
state.

Any tobacco product manufacturer selling cigarettes to consumers within the
state, whether directly or through a distributor, retailer, or similar intermediary
or intermediaries, after April 29, 1999, shall do one of the following:

(1) Become a participating manufacturer, as that term is defined in section
I1(jj) of the Master Settlement Agreement, and generally perform its financial
obligations under the Master Settlement Agreement; or

(2)(a) Place into a qualified escrow fund on a quarterly basis, no later than
thirty days after the end of each calendar quarter in which sales are made, the
following amounts, as such amounts are adjusted for inflation:

(i) 1999: $.0094241 per unit sold after April 29, 1999;
(ii) 2000: $.0104712 per unit sold,;
(iii) For each of the years 2001 and 2002: $.0136125 per unit sold;

(iv) For each of the years 2003, 2004, 2005, and 2006: $.0167539 per unit
sold; and

(v) For the year 2007 and each year thereafter: $.0188482 per unit sold.

(b) A tobacco product manufacturer that places funds into escrow pursuant
to subdivision (2)(a) of this section shall receive the interest or other apprecia-
tion on such funds as earned. Such funds shall be released from escrow only
under the following circumstances:

(i) To pay a judgment or settlement on any released claim brought against
such tobacco product manufacturer by the state or any releasing party located
or residing in the state. Funds shall be released from escrow under this
subdivision (2)(b)(i) in the order in which they were placed into escrow and
only to the extent and at the time necessary to make payments required under
such judgment or settlement;
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(ii) To the extent that a tobacco product manufacturer establishes that the
amount it was required to place into escrow on account of units sold in the
state in a particular year was greater than the Master Settlement Agreement
payments, as determined pursuant to section IX(i) of that Agreement including
after final determination of all adjustments, that such manufacturer would have
been required to make on account of such units sold had it been a participating
manufacturer, the excess shall be released from escrow and revert back to such
tobacco product manufacturer;

(iii) To the extent not released from escrow under subdivision (2)(b)(i) or
(2)(b)(i1) of this section, funds shall be released from escrow and revert back to
such tobacco product manufacturer twenty-five years after the date on which
they were placed into escrow; or

(iv) An Indian tribe may seek release of escrow deposited pursuant to this
section on cigarettes sold on an Indian tribe’s Indian country to its tribal
members pursuant to an agreement entered into between the state and the
Indian tribe pursuant to section 77-2602.06. Amounts the state collects on a
bond under section 69-2707.01 shall not be subject to release under this
section.

(c) Each tobacco product manufacturer that elects to place funds into escrow
pursuant to subdivision (2) of this section shall annually certify to the Attorney
General that it is in compliance with subdivision (2) of this section. The
Attorney General may bring a civil action on behalf of the state against any
tobacco product manufacturer that fails to place into escrow the funds required
under this section. Any tobacco product manufacturer that fails in any calendar
quarter to place into escrow the funds required under this section shall:

(i) Be required within fifteen days to place such funds into escrow as shall
bring the manufacturer into compliance with this section. The court, upon a
finding of a violation of subdivision (2) of this section, may impose a civil
penalty in an amount not to exceed five percent of the amount improperly
withheld from escrow per day of the violation and in a total amount not to
exceed one hundred percent of the original amount improperly withheld from
escrow;

(ii) In the case of a knowing violation, be required within fifteen days to place
such funds into escrow as shall bring the manufacturer into compliance with
this section. The court, upon a finding of a knowing violation of subdivision (2)
of this section, may impose a civil penalty in an amount not to exceed fifteen
percent of the amount improperly withheld from escrow per day of the
violation and in a total amount not to exceed three hundred percent of the
original amount improperly withheld from escrow. Such civil penalty shall be
remitted to the State Treasurer for distribution in accordance with Article VII,
section 5, of the Constitution of Nebraska; and

(iii) In the case of a second knowing violation, be prohibited from selling
cigarettes to consumers within the state, whether directly or through a distribu-
tor, retailer, or similar intermediary, for a period not to exceed two years.

(d) An importer shall be jointly and severally liable for escrow deposits due
from a nonparticipating manufacturer with respect to nonparticipating manu-
facturer cigarettes that it imported and which were then sold in this state,
except as provided for by an agreement entered into pursuant to section
77-2602.06.
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(e) Each failure to make a quarterly deposit required under this section
constitutes a separate violation.

Source: Laws 1999, LB 574, § 2; Laws 2004, LB 944, § 1; Laws 2011,
LB590, § 5.

69-2705 Terms, defined.
For purposes of sections 69-2704 to 69-2711:

(1) Brand family means all styles of cigarettes sold under the same trademark
and differentiated from one another by means of additional modifiers or
descriptors, including, but not limited to, menthol, lights, kings, and 100s, and
includes any brand name, alone or in conjunction with any other word,
trademark, logo, symbol, motto, selling message, or recognizable pattern of
colors, or any other indicia of product identification identical or similar to, or
identifiable with, a previously known brand of cigarettes;

(2) Cigarette has the same meaning as in section 69-2702;

(3) Cigarette inputs means any machinery or other component parts typically
used in the manufacture of cigarettes, including, without limitation, tobacco
whether processed or unprocessed, cigarette papers and tubes, cigarette filters
or any component parts intended for use in the making of cigarette filters, and
any machinery typically used in the making of cigarettes;

(4) Days has the same meaning as in section 69-2702;

(5) Directory means the directory compiled by the Tax Commissioner under
section 69-2706 or, in the case of references to another state’s directory, the
directory compiled under the similar law in that other state;

(6) Importer has the same meaning as in section 69-2702;
(7) Indian country has the same meaning as in section 69-2702;
(8) Indian tribe has the same meaning as in section 69-2702;

(9) Master Settlement Agreement has the same meaning as in section
69-2702;

(10) Nonparticipating manufacturer means any tobacco product manufactur-
er that is not a participating manufacturer;

(11) Nonparticipating manufacturer cigarettes means cigarettes (a) of a
brand family that is not included in the certification of a participating manufac-
turer under subsection (1) of section 69-2706, (b) that are subject to the escrow
requirement under subdivision (2) of section 69-2703 because the participating
manufacturer in whose certification the brand family is included is not general-
ly performing its financial obligations under the Master Settlement Agreement,
or (c) of a brand family of a participating manufacturer that is not otherwise
listed on the directory under subsection (2) of section 69-2706;

(12) Package means any pack or other container on which a state stamp or
tribal stamp could be applied consistent with and as required by sections
69-2701 to 69-2711 and 77-2601 to 77-2622 that contains one or more individu-
al cigarettes for sale. Nothing in such sections shall alter any other applicable
requirement with respect to the minimum number of cigarettes that may be
contained in a pack or other container of cigarettes. References to package do
not include a container of multiple packages;

(13) Participating manufacturer has the same meaning as in section II(jj) of
the Master Settlement Agreement;
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(14) Person means any natural person, trustee, company, partnership, corpo-
ration, or other legal entity, including any Indian tribe or instrumentality
thereof;

(15) Purchase means any acquisition in any manner or by any means for any
consideration. The term includes transporting or receiving product in connec-
tion with a purchase;

(16) Qualified escrow fund has the same meaning as in section 69-2702;

(17) Retailer includes retail dealers as defined in section 77-2601 or anyone
who is licensed under sections 28-1420 to 28-1422;

(18) Sale or sell means any transfer, exchange, or barter in any manner or by
any means for any consideration. Sale or sell includes distributing or shipping
product in connection with a sale;

(19) Shortfall amount means the difference between (a) the full amount of the
deposit required to be made by a nonparticipating manufacturer for a calendar
quarter under section 69-2703 and (b) the sum of (i) any amounts precollected
by a stamping agent and deposited into escrow for that calendar quarter on
behalf of the nonparticipating manufacturer under section 69-2708.01, (ii) the
amount deposited into escrow by the nonparticipating manufacturer for that
calendar quarter under section 69-2703, (iii) any amounts deposited into
escrow for that calendar quarter under subdivision (2)(d) of section 69-2703 by
an importer on such nonparticipating manufacturer’s cigarettes, and (iv) any
amounts collected by the state for that calendar quarter under the bond posted
by the nonparticipating manufacturer under section 69-2707.01. The shortfall
amount, if any, for a nonparticipating manufacturer for a calendar quarter
shall be calculated by the Attorney General within fifteen days following the
date on which the state determines the amount it will collect on the bond
posted by the nonparticipating manufacturer as provided in section 69-2707.01;

(20) Stamping agent means a person that is authorized to affix stamps to
packages or other containers of cigarettes under section 77-2603 or 77-2603.01
or any person that is required to pay the tobacco tax imposed pursuant to
section 77-4008 on roll-your-own cigarettes;

(21) Tax Commissioner means the Tax Commissioner of the State of Nebras-
ka;

(22) Tobacco product manufacturer has the same meaning as in section
69-2702;

(23) Units sold has the same meaning as in section 69-2702; and

(24) Unstamped cigarettes means any cigarettes that are not contained in a
package bearing a stamp required under section 77-2603 or 77-2603.01.

Source: Laws 2003, LB 572, § 2; Laws 2011, LB590, § 6.

69-2706 Tobacco product manufacturer; certification; contents; Tax Commis-
sioner; powers and duties; directory; prohibited acts.

(1)(a) Every tobacco product manufacturer whose cigarettes are sold in this
state, whether directly or through a distributor, retailer, or similar intermediary
or intermediaries, shall execute and deliver on a form prescribed by the Tax
Commissioner a certification to the Tax Commissioner and the Attorney Gener-
al no later than the thirtieth day of April each year, certifying under penalty of
perjury that, as of the date of such certification, such tobacco product manufac-
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turer either is a participating manufacturer in compliance with subdivision (1)
of section 69-2703 or is a nonparticipating manufacturer in full compliance
with subdivision (2) of section 69-2703.

(b) A participating manufacturer shall include in its certification a list of its
brand families. The participating manufacturer shall update such list thirty
calendar days prior to any addition to or modification of its brand families by
executing and delivering a supplemental certification to the Tax Commissioner
and the Attorney General.

(¢) A nonparticipating manufacturer shall include in its certification (i) a list
of all of its brand families and the number of units sold for each brand family
that were sold in the state during the preceding calendar year and (ii) a list of
all of its brand families that have been sold in the state at any time during the
current calendar year (A) indicating by an asterisk any brand family sold in the
state during the preceding or current calendar year that is no longer being sold
in the state as of the date of such certification and (B) identifying by name and
address any other manufacturer of such brand families in the preceding
calendar year. The nonparticipating manufacturer shall update such list thirty
calendar days prior to any addition to or modification of its brand families by
executing and delivering a supplemental certification to the Tax Commissioner
and the Attorney General.

(d) In the case of a nonparticipating manufacturer, such certification shall
further certify:

(i) That such nonparticipating manufacturer is registered to do business in
the state or has appointed an agent for service of process in Nebraska and
provided notice thereof as required by section 69-2707;

(ii) That such nonparticipating manufacturer has established and continues to
maintain a qualified escrow fund pursuant to a qualified escrow agreement that
has been reviewed and approved by the Attorney General or has been submitted
for review by the Attorney General;

(iii) That such nonparticipating manufacturer is in full compliance with
subdivision (2) of section 69-2703 and this section and any rules and regula-
tions adopted and promulgated pursuant thereto;

(iv)(A) The name, address, and telephone number of the financial institution
where the nonparticipating manufacturer has established such qualified escrow
fund required pursuant to subdivision (2) of section 69-2703 and all rules and
regulations adopted and promulgated pursuant thereto; (B) the account number
of such qualified escrow fund and any subaccount number for the State of
Nebraska; (C) the amount such nonparticipating manufacturer placed in such
fund for cigarettes sold in the state during the preceding calendar year, the
dates and amount of each such deposit, and such evidence or verification as
may be deemed necessary by the Attorney General to confirm the foregoing;
and (D) the amounts and dates of any withdrawal or transfer of funds the
nonparticipating manufacturer made at any time from such fund or from any
other qualified escrow fund into which it ever made escrow payments pursuant
to subdivision (2) of section 69-2703 and all rules and regulations adopted and
promulgated pursuant thereto;

(v) That such nonparticipating manufacturer consents to be sued in the
district courts of the State of Nebraska for purposes of the state (A) enforcing
any provision of sections 69-2703 to 69-2711 and any rules and regulations
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adopted and promulgated thereunder or (B) bringing a released claim as
defined in section 69-2702; and

(vi) The information required to establish that such nonparticipating manu-
facturer has posted the appropriate bond or cash equivalent required under
section 69-2707.01.

(e) A tobacco product manufacturer shall not include a brand family in its
certification unless (i) in the case of a participating manufacturer, the partici-
pating manufacturer affirms that the brand family is to be deemed to be its
cigarettes for purposes of calculating its payments under the Master Settlement
Agreement for the relevant year in the volume and shares determined pursuant
to the Master Settlement Agreement and (ii) in the case of a nonparticipating
manufacturer, the nonparticipating manufacturer affirms that the brand family
is to be deemed to be its cigarettes for purposes of subdivision (2) of section
69-2703. Nothing in this section shall be construed as limiting or otherwise
affecting the state’s right to maintain that a brand family constitutes cigarettes
of a different tobacco product manufacturer for purposes of calculating pay-
ments under the Master Settlement Agreement or for purposes of section
69-2703.

(f) Tobacco product manufacturers shall maintain all invoices and documen-
tation of sales and other such information relied upon for such certification for
a period of five years unless otherwise required by law to maintain them for a
greater period of time.

(2) The Tax Commissioner shall develop, maintain, and make available for
public inspection or publish on its web site a directory listing all tobacco
product manufacturers that have provided current and accurate certifications
conforming to the requirements of subsection (1) of this section and all brand
families that are listed in such certifications, and:

(a) The Tax Commissioner shall not include or retain in such directory the
name or brand families of any tobacco product manufacturer that has failed to
provide the required certification or whose certification the commissioner
determines is not in compliance with subsection (1) of this section unless the
Tax Commissioner has determined that such violation has been cured to his or
her satisfaction;

(b) Neither a tobacco product manufacturer nor brand family shall be
included or retained in the directory if the Attorney General recommends and
notifies the Tax Commissioner who concludes, in the case of a nonparticipating
manufacturer, that (i) any escrow payment required pursuant to subdivision (2)
of section 69-2703 for any period for any brand family, whether or not listed by
such nonparticipating manufacturer, has not been fully paid into a qualified
escrow fund governed by a qualified escrow agreement that has been approved
by the Attorney General or (ii) any outstanding final judgment, including
interest thereon, for violations of section 69-2703 has not been fully satisfied for
such brand family and such manufacturer;

(c) As a condition to being listed and having its brand families listed in the
directory, a tobacco product manufacturer shall also (i) certify annually that
such manufacturer or its importer holds a valid permit under 26 U.S.C. 5713
and provide a copy of such permit to the Tax Commissioner and the Attorney
General, (ii) upon request of the Tax Commissioner or Attorney General,
provide documentary proof that it is not in violation of subdivision (1) of
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section 59-1520, and (iii) certify that it is in compliance with all reporting and
registration requirements of 15 U.S.C. 376 and 376a;

(d) The Tax Commissioner shall update the directory no later than May 15 of]
each year to reflect certifications made on or before April 30 as required in
subsection (1) of this section. The Tax Commissioner shall continuously update
the directory as necessary in order to correct mistakes and to add or remove a
tobacco product manufacturer or brand family to keep the directory in con-
formity with the requirements of sections 69-2704 to 69-2711;

(e) The Tax Commissioner shall transmit by email or other practicable means
to each stamping agent notice of any removal from the directory of any tobacco
product manufacturer or brand family. Unless otherwise provided by agree-
ment between the stamping agent and a tobacco product manufacturer, the
stamping agent shall be entitled to a refund from a tobacco product manufac-
turer for any money paid by the stamping agent to the tobacco product
manufacturer for any cigarettes of the tobacco product manufacturer still held
by the stamping agent on the date of notice by the Tax Commissioner of the
removal from the directory of that tobacco product manufacturer or the brand
family or for any cigarettes returned to the stamping agent by its customers
under subsection (8) of section 69-2709. The Tax Commissioner shall not
restore to the directory the tobacco product manufacturer or the brand family
until the tobacco product manufacturer has paid the stamping agent any refund
due; and

(f) Every stamping agent shall provide and update as necessary an electronic
mail address to the Tax Commissioner for the purpose of receiving any
notifications as may be required by sections 69-2704 to 69-2711.

(3) The failure of the Tax Commissioner to provide notice of any intended
removal from the directory as required under subdivision (2)(e) of this section
or the failure of a stamping agent to receive such notice shall not relieve the
stamping agent of its obligations under sections 69-2704 to 69-2711.

(4) It shall be unlawful for any person (a) to affix a Nebraska stamp pursuant
to section 77-2603 to a package or other container of cigarettes of a tobacco
product manufacturer or brand family not included in the directory, (b) to affix
a tribal stamp to a package or other container of cigarettes of a tobacco
product manufacturer or brand family not included in the directory except as
authorized by an agreement pursuant to section 77-2602.06, or (c) to sell, offer,
or possess for sale in this state cigarettes of a tobacco product manufacturer or
brand family in this state not included in the directory.

Source: Laws 2003, LB 572, § 3; Laws 2007, LB580, § 1; Laws 2011,
LB590, § 7.

69-2707 Nonresident or foreign nonparticipating manufacturer; agent for
service of process.

(1) Any nonresident or foreign nonparticipating manufacturer that has not
registered to do business in the state as a foreign corporation or business entity;
shall, as a condition precedent to having its brand families included or retained
in the directory created in subsection (2) of section 69-2706, appoint and
continually engage without interruption the services of an agent in Nebraska to
act as agent for the service of process on whom all process, and any action or
proceeding against it concerning or arising out of the enforcement of sections
69-2703 to 69-2711, may be served in any manner authorized by law. Such
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service shall constitute legal and valid service of process on the nonparticipat-
ing manufacturer. The nonparticipating manufacturer shall provide the name,
address, telephone number, and proof of the appointment and availability of
such agent to the Tax Commissioner and Attorney General.

(2) The nonparticipating manufacturer shall provide notice to the Tax Com-
missioner and Attorney General thirty calendar days prior to termination of the
authority of an agent and shall further provide proof to the satisfaction of the
Attorney General of the appointment of a new agent no less than five calendar
days prior to the termination of an existing agent appointment. In the event an
agent terminates an agency appointment, the nonparticipating manufacturen
shall notify the Tax Commissioner and Attorney General of the termination
within five calendar days and shall include proof to the satisfaction of the
Attorney General of the appointment of a new agent.

(3) Any nonparticipating manufacturer whose products are sold in this state
who has not appointed and engaged the services of an agent as required by this
section shall be deemed to have appointed the Secretary of State as its agent for
service of process. The appointment of the Secretary of State as agent shall not
satisfy the condition precedent required in subsection (1) of this section to have
the nonparticipating manufacturer’s brand families included or retained in the
directory.

Source: Laws 2003, LB 572, § 4; Laws 2007, LB580, § 2; Laws 2011,
LB590, § 8.

69-2707.01 Nonparticipating manufacturers; bond; amount; failure to make
escrow deposits; execution upon bond.

(1) All nonparticipating manufacturers shall post a bond or its cash equiva-
lent for the benefit of the state which is subject to execution under subsection
(3) of this section. The bond shall be posted by corporate surety located within
the United States, or the cash equivalent of the bond shall be posted by the
nonparticipating manufacturer in an account approved by the state. The bond
or its cash equivalent shall be posted and evidence of such posting shall be
provided to the Tax Commissioner at least ten days in advance of each calendar
quarter as a condition to the nonparticipating manufacturer and its brand
families being included in the directory for that quarter.

(2) The amount of the bond shall be determined as follows:

(a) Unless subdivision (c) of this subsection is applicable, for a nonparticipat-
ing manufacturer or its affiliates which have been listed on any state’s directory
for at least three years or for any nonparticipating manufacturer whose sales
are authorized pursuant to an agreement under section 77-2602.06, the amount
of the bond required shall be twenty-five thousand dollars;

(b) Unless subdivision (c) of this subsection is applicable, for a nonparticipat-
ing manufacturer or its affiliates which have not been listed on any state’s
directory for at least three years, the amount of the bond required shall be fifty
thousand dollars; and

(c) For a nonparticipating manufacturer or its affiliates which have failed, in
the past three years, to make a full and timely escrow deposit due under section
69-2703, unless the failure was not knowing or intentional and was promptly
cured upon notice, or for any nonparticipating manufacturer or its affiliates
which were involuntarily removed from any state’s directory, unless the remov-
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al was determined to have been erroneous or illegal, the amount of the bond
required shall be the greater of (i) fifty thousand dollars or (ii) the greatest
amount of escrow owed by the nonparticipating manufacturer or its predeces-
sor in any calendar year in Nebraska within the preceding five calendar years.

(3) If a nonparticipating manufacturer that posted a bond has failed to make,
or have made on its behalf by an entity with joint and several liability, escrow
deposits equal to the full amount owed for a quarter within fifteen days
following the due date for the quarter under section 69-2703, the state may
execute upon the bond, first to recover delinquent escrow, which amount shall
be deposited into a qualified escrow account under section 69-2703, and then to
recover civil penalties and costs authorized under such section. Escrow obli-
gations above the amount collected on the bond remain due from that nonpar-
ticipating manufacturer and, as provided in subdivision (2)(d) of section
69-2703 and section 69-2708.01, from the importers and stamping agents that
sold its cigarettes during that calendar quarter.

Source: Laws 2011, LB590, § 9.

69-2708 Stamping agent; duties; Tax Commissioner; Attorney General; pow-
ers.

(1) Not later than fifteen days following the end of each month, each
stamping agent shall submit, in the manner directed by the Tax Commissioner,
such information as the Tax Commissioner requires to facilitate compliance
with sections 69-2704 to 69-2711, including, but not limited to (a) a list by
brand family of the total number of cigarettes or, in the case of roll-your-own,
the equivalent stick count for which the stamping agent affixed stamps during
the previous month or otherwise paid the total due for such cigarettes, the total
number of cigarettes contained in the packages to which it affixed each
respective type of stamp, and by name and number of cigarettes, the tobacco
product manufacturers and brand families of the packages to which it affixed
each respective type of stamp or similar information for roll-your-own on
which tax was paid and (b) the total number of cigarettes acquired by the
stamping agent during that month for sale in or into the state or for sale from
this state into another state, sold in or into the state by the stamping agent
during that month and held in inventory in the state or for sale into the state by
the stamping agent as of the last business day of that month, in each case
identifying by name and number of cigarettes, (i) the manufacturers of those
cigarettes and (ii) the brand families of those cigarettes. In the case of a
stamping agent that is a retailer, reports under subdivision (1)(a) of this section
do not have to include cigarettes contained in packages that bore a stamp
required under section 77-2603 or 77-2603.01 at the time the stamping agent
received them and that the stamping agent then sold at retail. The stamping
agent shall also submit a certification stating that the information provided to
the Tax Commissioner is complete and accurate. The stamping agent shall
maintain, and make available to the Tax Commissioner, all invoices and
documentation of sales of all nonparticipating manufacturer cigarettes and any
other information relied upon in reporting to the Tax Commissioner for a
period of five years. The Tax Commissioner may share the information reported
under this section with the taxing or law enforcement authorities of this state or
other states. The Tax Commissioner may also share with a nonparticipating
manufacturer information reported under this section pertaining to such non-
participating manufacturer’s cigarettes.
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(2) The Attorney General may require at any time from the nonparticipating
manufacturer proof, from the financial institution in which such manufacturer
has established a qualified escrow fund for the purpose of compliance with
section 69-2703, of the amount of money in such fund, exclusive of interest, the
amounts and dates of each deposit to such fund, and the amounts and dates of
each withdrawal from such fund.

(3) In addition to the information required to be submitted pursuant to
subsection (1) of this section, the Tax Commissioner or Attorney General may
require a stamping agent, distributor, or tobacco product manufacturer to
submit any additional information, including, but not limited to, samples of the
packaging or labeling of each brand family, as is necessary to enable the Tax
Commissioner or Attorney General to determine whether a tobacco product
manufacturer is in compliance with sections 69-2704 to 69-2711.

(4) The Tax Commissioner or the Attorney General may require production of
information sufficient to enable the Tax Commissioner or Attorney General to
determine the adequacy of the amount of a quarterly escrow deposit under
subdivision (2) of section 69-2703. The Tax Commissioner may adopt and
promulgate rules and regulations implementing how tobacco product manufac-
turers subject to subdivision (2) of section 69-2703 make quarterly payments.

Source: Laws 2003, LB 572, § 5; Laws 2007, LB580, § 3; Laws 2011,
LB590, § 10.

69-2708.01 Stamping agent; responsible for escrow deposits; when; liability;
calculation.

(1) A stamping agent shall be responsible for escrow deposits required under
subdivision (2) of section 69-2703 in the event it receives notice from the
Attorney General that there is a shortfall amount with respect to nonparticipat-
ing manufacturer cigarettes stamped by it.

(2) The liability of a stamping agent for escrow deposits shall be calculated as
follows: If there is a shortfall amount for a nonparticipating manufacturer for a
calendar quarter, each stamping agent that sold cigarettes of that nonpartici-
pating manufacturer during the calendar quarter shall deposit into such escrow
account as shall be designated by the state an amount equal to the applicable
shortfall amount multiplied by a fraction, the numerator of which is the
number of cigarettes of that nonparticipating manufacturer sold in or into the
state by the stamping agent during that calendar quarter and the denominator
of which is the total number of cigarettes of that nonparticipating manufacturer
sold by all stamping agents in or into the state during that calendar quarter,
except that any nonparticipating manufacturer cigarettes sold in or into the
state by a stamping agent during the calendar quarter in which the stamping
agent collected and deposited the required escrow deposit amount on or before
the due date for deposits for that quarter under subdivision (2) of section
69-2703 shall be excluded from both the numerator and the denominator of the
fraction. To the extent a stamping agent makes payments with respect to a
shortfall amount under this subsection, such stamping agent shall have a claim
against the nonparticipating manufacturer for such amount.

(3) A stamping agent shall not be liable for escrow deposits under subsections
(1) and (2) of this section if, at the time of purchase of such nonparticipating
manufacturer’s cigarettes:
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(a) The nonparticipating manufacturer is on the directory pursuant to section
69-2706; and

(b) The state denotes on the directory that the nonparticipating manufacturer
has posted the appropriate bond required under section 69-2707.01.

Source: Laws 2011, LB590, § 11.

69-2709 Revocation or suspension of stamping agent license; civil penalty;
termination of license; grounds; violations; penalties; effect of termination;
eligibility for reinstatement; directory license; termination; procedure; contra-
band; actions to enjoin; criminal penalty; remedies cumulative.

(1) In addition to or in lieu of any other civil or criminal remedy provided by
law, upon a determination that a stamping agent has violated subsection (4) of
section 69-2706 or any rule or regulation adopted and promulgated pursuant
thereto, the Tax Commissioner may revoke or suspend the license of any
stamping agent in the manner provided by section 77-2615.01. For each
violation of subsection (4) of section 69-2706 or the rules and regulations, the
Tax Commissioner may also impose a civil penalty in an amount not to exceed
the greater of five hundred percent of the retail value of the cigarettes or five
thousand dollars upon a determination of violation of subsection (4) of section
69-2706 or any rules or regulations adopted and promulgated pursuant thereto.
Such penalty shall be imposed in the manner provided by section 77-2615.01.

(2) The license of a stamping agent shall be subject to termination if the
stamping agent:

(a) Fails to provide a report required under section 69-2708, 69-2710.01, or
77-2604.01;

(b) Files an incomplete or inaccurate report required under section 69-2708,
69-2710.01, or 77-2604.01 or files an inaccurate certification required under
section 69-2708, subsection (2) of section 77-2603, or section 69-2710.01;

(c) Fails to pay taxes as provided in section 77-2602 or deposit escrow as
provided in section 69-2708.01;

(d) Sells cigarettes in or into the state in a package that bears a stamp
required under section 77-2603 or 77-2603.01 that is not the correct stamp and
provides for a lower level of tax than the correct stamp;

(e) Sells unstamped cigarettes in, into, or from the state or possesses
unstamped cigarettes in the state except as provided in section 77-2607;

(f) Purchases, sells in or into the state, or affixes a stamp to a package
containing cigarettes of a manufacturer or brand family that is not at the time
listed in the directory, or possesses such cigarettes more than ten days after
receiving notice that the manufacturer or brand family is not in the directory,
unless such stamping agent possesses a directory license under section 77-2603
or unless expressly permitted under sections 69-2701 to 69-2711 or sections
77-2601 to 77-2622; or

(g) Purchases or sells cigarettes in violation of subsection (5) of this section or
section 69-2710.02.

(3) In the case of a violation under subdivision (2)(a), (b), (c), or (d) of this
section that was not knowing or intentional, the stamping agent shall be
entitled to cure the violation within ten days after receipt of notice of such
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violation. The license of a stamping agent that fully cures the violation during
that period shall not be terminated on account of that violation.

(4) In the case of a knowing or intentional violation under subdivision (2)(a),
(b), (c), or (d) of this section, or of any violation described in subdivision (2)(e)
or () of this section, the stamping agent shall for a first violation be subject to a
civil penalty of up to one thousand dollars and be guilty of a Class IV
misdemeanor and for a second or subsequent violation be subject to a civil
penalty of up to five thousand dollars per violation and be guilty of a Class II
misdemeanor. In the case of violations described in subdivision (2)(d), (e), or (f)
of this section, each sale constitutes a separate offense.

(5) The Tax Commissioner shall promptly remove any stamping agent whose
license is terminated from the list required by subsection (4) of section 77-2603
and shall publish a notice of the termination on the Tax Commissioner’s web
site and send notice of the termination to all stamping agents and to all persons
listed in the directory. Beginning ten days following the publication and
sending of such notice, no person may sell cigarettes to, or purchase cigarettes
from, the stamping agent whose license has been terminated.

(6) If a stamping agent whose license has been terminated is a tobacco
product manufacturer, the tobacco product manufacturer and its brand fami-
lies shall be removed from the directory.

(7) A stamping agent whose license is terminated shall be eligible for
reinstatement:

(a) Ninety days following the termination, in the case of a first failure under
subdivision (2)(a), (b), (c), or (d) of this section that was not knowing or
intentional;

(b) One hundred eighty days following the termination, in the case of a
second failure under subdivision (2)(a), (b), (c), or (d) of this section that was
not knowing or intentional;

(c) One year following the termination, in the case of a third or subsequent
failure under subdivision (2)(a), (b), (c), or (d) of this section that was not
knowing or intentional;

(d) One year following the termination, in the case of a first knowing or
intentional failure under subdivision (2)(a), (b), (c), or (d) of this section or a
first violation described in subdivision (2)(e), (f), or (g) of this section; and

(e) Three years following the termination, in the case of a second or
subsequent knowing or intentional failure under subdivision (2)(a), (b), (¢), or
(d) of this section or a second or subsequent violation described in subdivision
(2)(e), (b), or (g) of this section.

(8) Any cigarettes that have been sold, offered for sale, or possessed for sale
in this state in violation of subsection (4) of section 69-2706 shall be deemed
contraband under section 77-2620 and such cigarettes shall be subject to
seizure and forfeiture as provided in section 77-2620, except that all such
cigarettes so seized and forfeited shall be destroyed and not resold. The
stamping agent shall notify its customers for a brand family with regard to any
notice of removal of a tobacco product manufacturer or a brand family from
the directory and give its customers a seven-day period for the return of
cigarettes that become contraband.

(9) The Attorney General, on behalf of the Tax Commissioner, may seek an
injunction to restrain a threatened or actual violation of subsection (4) of
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section 69-2706 or section 69-2708 by a stamping agent and to compel the
stamping agent to comply with subsection (4) of section 69-2706 or section
69-2708. In any action brought pursuant to this section, the state shall be
entitled to recover the costs of investigation, costs of the action, and reasonable
attorney’s fees. This subsection shall not apply to a stamping agent purchasing
cigarettes which are not in violation of subsection (4) of section 69-2706 or
section 69-2708.

(10) It is unlawful for a person to (a) sell or distribute cigarettes for sale in
this state or (b) acquire, hold, own, possess, transport, import, or cause to be
imported cigarettes that the person knows or should know are intended for
distribution or sale in the state in violation of subsection (4) of section 69-2706.
A violation of this subsection is a Class III misdemeanor.

(11) If a court determines that a person has violated any portion of sections
69-2704 to 69-2711, the court shall order the payment of any profits, gains,
gross receipts, or other benefits from the violation to be remitted to the State
Treasurer for distribution in accordance with Article VII, section 5, of the
Constitution of Nebraska. Unless otherwise expressly provided, the remedies or
penalties provided by sections 69-2704 to 69-2711 are cumulative to each other
and to the remedies or penalties available under all applicable laws of this
state.

(12) It is unlawful for any manufacturer, importer, or stamping agent to
knowingly submit any false information required pursuant to sections 69-2703
to 69-2711. A violation of this subsection is a Class IV felony. Knowing
submission of false information shall also be grounds for removal of a tobacco
product manufacturer from the directory.

(13) A tobacco product manufacturer that knowingly or intentionally sells
cigarettes in violation of subsection (5) of this section or section 69-2710.01 and
its brand families shall be removed from the directory.

(14) A nonparticipating manufacturer whose total nationwide reported sales
on which federal excise tax is paid exceed the sum of its nationwide reports
under 15 U.S.C. 375 et seq. and any intrastate sales reports under 15 U.S.C.
375 et seq. by more than five percent of its total sales or one million cigarettes,
whichever is less, shall be subject to removal from the directory unless it cures
or satisfactorily explains the discrepancy within ten days after receipt of notice
of the discrepancy from the Attorney General pursuant to section 69-2708.01.

(15) Any person that is not a stamping agent or tobacco product manufactur-
er that fails to file a complete and accurate report required under section
69-2708, 69-2710.01, 77-2604, or 77-2604.01 shall be entitled to cure the failure
within ten days after receipt of notice of the discrepancy from the Attorney
General pursuant to section 69-2708.01. If the person fails to fully cure the
failure within such period, it shall be subject to a civil penalty of up to one
thousand dollars per violation and shall be ineligible to hold any license of the
state regarding cigarette sales until the date specified by subsection (7) of this
section for violations of subdivision (2)(a) of this section.

(16) A directory license shall be subject to termination if the licensee acts
inconsistently with its certification under subsection (2) of section 77-2603 or
violates sections 69-2701 to 69-2711.

(17) Any person that knowingly or intentionally purchases or sells cigarettes
in violation of subsection (5) of this section or section 69-2710.01 or that
knowingly or intentionally sells cigarettes in or into the state in a package that
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bears a stamp required under section 77-2603 or 77-2603.01 that is not the
correct stamp and provides for a lower level of tax than the correct stamp shall
for a first violation be subject to a civil penalty of up to one thousand dollars
and be guilty of a Class IV misdemeanor and for a second or subsequent
violation be subject to a civil penalty of up to five thousand dollars per violation
and be guilty of a Class II misdemeanor. Each sale constitutes a separate
violation.

Source: Laws 2003, LB 572, § 6; Laws 2007, LB580, § 4; Laws 2011,
LB590, § 12.

69-2710 Removal from directory; procedure.

(1) Before any tobacco product manufacturer may be removed from the
directory, the Tax Commissioner shall provide the tobacco product manufactur-
er thirty days’ notice of the intended action and shall post the notice in the
directory. The tobacco product manufacturer shall have thirty days to come
into compliance with sections 69-2703 to 69-2711 or, in the alternative, secure
a temporary injunction against removal in the district court of Lancaster
County. For purposes of the temporary injunction sought pursuant to this
subsection, loss of the ability to sell tobacco products as a result of removal
from the directory shall constitute irreparable harm. If after thirty days the
tobacco product manufacturer remains in noncompliance and has not obtained
a temporary injunction pursuant to this subsection, the tobacco product manu-
facturer shall be removed from the directory.

(2) If the Tax Commissioner determines that a tobacco product manufacturer
shall not be included in the directory, such manufacturer may request a
contested case before the Tax Commissioner under the Administrative Proce-
dure Act. The Tax Commissioner shall notify the tobacco product manufacturer
in writing of the determination not to include it in the directory. A request for
hearing shall be made within thirty calendar days after the date of the
determination that the manufacturer shall not be included in the directory and
shall contain the evidence supporting the manufacturer’s compliance with
sections 69-2703 to 69-2711. The hearing shall be held within sixty days after
the request. At the hearing, the Tax Commissioner shall determine whether the
tobacco product manufacturer is in compliance with sections 69-2703 to
69-2711 and whether the manufacturer should be listed in the directory. A final
decision shall be rendered within thirty days after the hearing. Any decision of
the Tax Commissioner may be appealed. The appeal shall be in accordance
with the Administrative Procedure Act.

Source: Laws 2003, LB 572, § 7; Laws 2011, LB590, § 13.

Cross References

Administrative Procedure Act, see section 84-920.

69-2710.01 Report; contents.

(1) Any person that during a month acquired, purchased, sold, possessed,
transferred, transported, or caused to be transported in or into this state
cigarettes of a tobacco product manufacturer or brand family that was not in
the directory at the time shall, within fifteen days following the end of that
month, file a report on a form and in the manner prescribed by the Tax
Commissioner and certify to the state that the report is complete and accurate.
The report shall contain, in addition to any further information that the Tax
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Commissioner may reasonably require to assist the Tax Commissioner in
enforcing sections 69-2701 to 69-2711 and 77-2601 to 77-2622 and the Tobacco
Products Tax Act, the following information:

(a) The total number of those cigarettes, in each case identifying by name and
number of cigarettes (i) the manufacturers of those cigarettes, (ii) the brand
families of those cigarettes, (iii) in the case of a sale or transfer, the name and
address of the recipient of those cigarettes, (iv) in the case of an acquisition or
purchase, the name and address of the seller or sender of those cigarettes, and
(v) the other states in whose directory the manufacturer and brand family of
those cigarettes were listed at the time and whose stamps the person is
authorized to affix; and

(b) In the case of acquisition, purchase, or possession, the details of the
person’s subsequent sale or transfer of those cigarettes, identifying by name and
number of cigarettes (i) the brand families of those cigarettes, (ii) the date of the
sale or transfer, (iii) the name and address of the recipient, (iv) the number of
stamps of each other state that the person affixed to the packages containing
those cigarettes during that month, (v) the total number of cigarettes contained
in the packages to which it affixed each respective other state’s stamp, (vi) the
manufacturers and brand families of the packages to which it affixed each
respective other state’s stamp, and (vii) a certification that it reported each sale
or transfer to the taxing authority of the other state by fifteen days following the
end of the month in which the sale or transfer was made and attaching a copy
of all such reports. If the subsequent sale or transfer is from this state into
another state in packages not bearing a stamp of the other state, the report
shall also contain the information described in subdivision (2)(c) of section
77-2604.01.

(2) Reports under this section shall be in addition to reports under sections
69-2708, 77-2604, and 77-2604.01.

Source: Laws 2011, LB590, § 14.

Cross References

Tobacco Products Tax Act, see section 77-4001.

69-2710.02 License of stamping agent; termination; grounds; cure; notice;
reinstatement; removal from directory; grounds; cure; notice; procedure.

(1) The license of a stamping agent may be subject to termination if its
similar license is terminated in any other state based on acts or omissions that
would be grounds for license termination under subsection (2) of section
69-2709, unless the stamping agent demonstrates that its termination in the
other state was effected without due process. If a stamping agent’s license is
terminated in another state for a violation similar to a violation listed in
subdivision (2)(a), (b), (c), or (d) of section 69-2709 that was not knowing or
intentional, the stamping agent shall not be subject to license termination if the
stamping agent fully cures such violation and provides notice of such cure to
the Department of Revenue within ten days after receipt of notice of such
violation. A stamping agent whose license is terminated under this subsection
shall be eligible for reinstatement upon the earlier of the date specified by
subsection (7) of section 69-2709 for the act or omission in question or
reinstatement of its license by the other state.

(2) A tobacco product manufacturer and its brand families may be removed
from the directory if it is removed from the directory of another state based on
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acts or omissions that would, if done in this state, be grounds for removal from
the directory under section 69-2706, 69-2707, 69-2707.01, or 69-2710 or
subsection (6) of section 69-2709, unless the tobacco product manufacturer
demonstrates that its removal from the other state’s directory was effected
without due process, that it fully cured such violation and provided notice of
such cure to the Department of Revenue within thirty days after receipt of
notice of the violation, or that it secured a temporary injunction against
removal from the directory in the district court of Lancaster County. For
purposes of a temporary injunction sought pursuant to this subsection, loss of
the ability to sell tobacco products as a result of removal from the directory
shall constitute irreparable harm. If, after thirty days, the tobacco product
manufacturer remains in noncompliance and has not obtained a temporary
injunction pursuant to this subsection, the tobacco product manufacturer shall
be removed from the directory. A manufacturer that is removed from the
directory under this subsection shall be eligible for reinstatement upon the
earlier of the date on which it cures the violation or is reinstated to the
directory in the other state.

(3) The applicable procedures under section 77-2615.01 shall apply to termi-
nations and removals under this section.

Source: Laws 2011, LB590, § 15.

69-2710.03 Rules and regulations.
The Tax Commissioner may adopt and promulgate rules and regulations
necessary to effect the purposes of sections 69-2703 to 69-2711.
Source: Laws 2011, LB590, § 16.

69-2711 Conflict of laws; how treated.

If a court of competent jurisdiction finds that the provisions of sections
69-2704 to 69-2711 and of sections 69-2702 and 69-2703 conflict and cannot be
harmonized, then the provisions of sections 69-2702 and 69-2703 shall control.
If sections 69-2704 to 69-2711 or any part of any such sections causes sections
69-2702 and 69-2703 to no longer constitute a Qualifying or Model Statute, as
those terms are defined in the Master Settlement Agreement, then that portion
of sections 69-2704 to 69-2711 shall not be valid.

Source: Laws 2003, LB 572, § 13; Laws 2011, LB590, § 17.
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CHAPTER 70
POWER DISTRICTS AND CORPORATIONS

Article.
3. Right-of-Way for Pole Lines. 70-311.
6. Public Power and Irrigation Districts. 70-612 to 70-655.
10. Nebraska Power Review Board. 70-1001 to 70-1033.
16. Denial or Discontinuance of Utility Service. 70-1603, 70-1605.
19. Rural Community-Based Energy Development Act. 70-1903 to 70-1909.

ARTICLE 3
RIGHT-OF-WAY FOR POLE LINES

Section
70-311. Electric transmission or electric distribution lines; notice of road, road ditch
improvement, or other projects; when given.

70-311 Electric transmission or electric distribution lines; notice of road,
road ditch improvement, or other projects; when given.

(1) Whenever any county or township road construction, widening, repair, or
grading project or any road ditch improvement project requires, or can reason-
ably be expected to require, the performance of any work within ten feet of any
electric transmission or electric distribution line, poles, or anchors, notice to
the owner of such line, poles, or anchors shall be given by the respective county
or township officers in charge of such projects. Such notice shall be given at
least ninety days prior to the start of any work when, because of road
construction, widening, repair, or grading or a road ditch improvement project,
or for any other reason, it is necessary to relocate such line, poles, or anchors
or if such work will compromise the structural integrity of the line, poles, or
anchors.

(2) If a natural resources district will be altering a road structure or grading
or moving earth for a flood control, recreation, or other project that requires,
or can reasonably be expected to require, the performance of any work within
ten feet of any electric transmission or electric distribution line, poles, or
anchors, notice to the owner of such line, poles, or anchors shall be given by
the respective natural resources district in charge of such projects. Such notice
shall be given at least ninety days prior to the start of any work when, because
of such road structure alteration or grading or moving earth, or for any other
reason, it is necessary to relocate such line, poles, or anchors or if such work
will compromise the structural integrity of the line, poles, or anchors.

Source: Laws 2002, LB 1105, § 474; Laws 2010, LB643, § 1.

ARTICLE 6
PUBLIC POWER AND IRRIGATION DISTRICTS

Section

70-612. Board of directors; election; subdivisions; procedure.
70-615. Board of directors; vacancy; how filled.

70-619. Board of directors; qualifications.
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Section

70-623. Fiscal year; annual audit; filing.

70-651.04. Districts; gross revenue tax; distribution.

70-655. Reasonable rates required; negotiated rates authorized; conditions.

70-612 Board of directors; election; subdivisions; procedure.

(1)(a) Subject to the provisions of Chapter 70, article 6, and subject to the
approval of the Nebraska Power Review Board, the board of directors of a
district, other than a district with a service area containing a city of the
metropolitan class, may amend the petition for its creation to provide for the
division of the territory of such district into two or more subdivisions for the
nomination and election of some or all of the directors. Each subdivision shall
be composed of one or more voting precincts, or divided voting precincts, and
the total population of each such subdivision shall be approximately the same.
Except in districts which contain a city of the metropolitan class, two or more
subdivisions may be combined for election purposes, and members of the board
of directors to be elected from such combined subdivisions may be nominated
and elected at large when not less than seventy-five percent of the population of
the combined subdivisions is within the corporate limits of any city.

(b) In the event a district formed includes all or part of two or more counties
and is (i) engaged in furnishing electric light and power and more than fifty
percent of its customers are rural customers or (ii) engaged in furnishing
electric light and power and in the business of owning and operating irrigation
works, then and in that event such subdivisions may be formed by following
precinct or county boundary lines without regard to population if in the
judgment of the Nebraska Power Review Board the interests of the rural users
of electricity or of users of irrigation water service in such district will not be
prejudiced thereby.

(2)(a) The board of directors of a district with a service area containing a city
of the metropolitan class may amend its charter to provide for the division of
the territory of the district into election subdivisions composed of substantially
equal population and compact and contiguous territory and number the subdi-
visions consecutively and submit the maps to the Nebraska Power Review
Board.

(b) If the board of directors provides for eight election subdivisions prior to
January 1, 2014, the board of directors shall assign each position on the board
of directors to represent a numbered election subdivision for the remainder of
the term of office for which the member is elected, regardless of whether the
member resides in the subdivision, and shall make such assignments so that the
terms of members representing election subdivisions numbered one, two, and
three expire in January 2015, the terms of members representing election
subdivisions numbered four and five expire in January 2017, and the terms of
members representing election subdivisions six, seven, and eight expire in
January 2019. If possible, each member shall be assigned to represent an
election subdivision that corresponds to the end of the term he or she is
serving.

(c) A successor who resides in the numbered election subdivision shall be
nominated and elected at the statewide primary and general elections held in
the calendar year prior to the expiration of the term of the member who
represents such numbered election subdivision.
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(3) After each federal decennial census, the board of directors of a district
with a service area containing a city of the metropolitan class shall create new,
boundaries for the election subdivisions. In establishing the boundaries of the
election subdivisions, the board of directors shall follow county lines wherever
practicable, shall provide for the subdivisions to be composed of substantially
equal population and compact and contiguous territory, and shall, as nearly as
possible, follow the precinct lines created by the election commissioner or
county clerk after each federal decennial census.

(4) Any public power district or public power and irrigation district owning
and operating irrigation works may, with approval of the Nebraska Power
Review Board, add representation on its board of directors from any county
which is outside its chartered territory but in which is located some or all of]
such irrigation works.

Source: Laws 1937, c. 152, § 4, p. 581; Laws 1941, c. 137, § 1, p. 542;
C.S.Supp.,1941, § 70-704; Laws 1943, c. 145, § 1(3), p. 511;
Laws 1943, c. 146, § 1, p. 516; R.S.1943, § 70-612; Laws 1967, c.
418, 8§ 3, p. 1287; Laws 1981, LB 181, § 14; Laws 1982, LB 198,
§ 3; Laws 1986, LB 949, § 12; Laws 1992, LB 424, § 18; Laws
1992, LB 573, § 9; Laws 2013, LB646, § 2.

70-615 Board of directors; vacancy; how filled.

(1) In addition to the events listed in section 32-560, a vacancy on the board
of directors shall exist in the event of the (a) removal from the chartered area of
any director, (b) removal from the subdivision from which such director was
elected except as otherwise provided in subsection (2) or (3) of section 70-612,
(c) elimination or detachment from the chartered area of the territory in which
a director or directors reside, or (d) expiration of the term of office of a director
and failure to elect a director to fill such office at the preceding general
election. After notice and hearing, a vacancy shall also exist in the event of the
absence of any director from more than two consecutive regular meetings of
the board, unless such absences are excused by a majority of the remaining
board members.

(2) In the event of a vacancy from any of such causes, or otherwise, such
vacancy or vacancies shall, except in districts having within their chartered
area twenty-five or more cities and villages, be filled by the board of directors.
In districts having within their chartered area twenty-five or more cities and
villages, vacancies shall be filled by the Governor.

(3) If a vacancy occurs during the term of any director prior to the deadline
for filing and the unexpired term extends beyond the first Thursday after the
first Tuesday in January following the next general election, an appointment
shall be until the first Thursday after the first Tuesday in January following the
next general election, and candidates may file nomination papers as provided
by law for the placing of their names upon the ballot for election to the
unexpired term. If a vacancy occurs during the term of any director after the
deadline for filing for election, an appointment shall be until the first Thursday;
after the first Tuesday in January following the next general election for which
candidates may file nomination papers as provided by law.

(4) At any time a vacancy is to be filled by election, the secretary of the
district shall give notice to the public by publishing the notice of vacancy,
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length of term, and the deadline for filing, once in a newspaper or newspapers
of general circulation within the district.

(5) Any appointment shall be filed with the Secretary of State by certified
mail.

Source: Laws 1933, c. 86, § 4, p. 344; Laws 1937, c. 152, § 4, p. 581;
Laws 1941, c. 137, § 1, p. 542; C.S.Supp.,1941, § 70-704; Laws
1943, c. 145, § 1(7), p. 514; Laws 1943, c. 146, § 1, p. 516;
R.S.1943, § 70-615; Laws 1945, c. 157, § 3, p. 518; Laws 1953, c.
106, § 31, p. 338; Laws 1957, c. 124, § 23, p. 436; Laws 1967, c.
418, § 5, p. 1268; Laws 1973, LB 364, § 3; Laws 1975, LB 453,
§ 59; Laws 1985, LB 569, § 2; Laws 1994, LB 76, § 584; Laws
2013, LB646, § 3.

70-619 Board of directors; qualifications.

(1) The corporate powers of the district shall be vested in and exercised by
the board of directors of the district. No person shall be qualified to hold office
as a member of the board of directors unless (a) he or she is a registered voter
(i) of such chartered territory, (ii) of the subdivision from which a director is to
be elected if such chartered territory is subdivided for election purposes as
provided in subsection (1), (2), or (3) of section 70-612, or (iii) of one of the
combined subdivisions from which directors are to be elected at large as
provided in section 70-612 or (b) he or she is a retail customer duly certified in
accordance with subsection (3) of section 70-604.03.

(2) No person who is a full-time or part-time employee of the district shall be
eligible to serve as a member of the board of directors unless such person
resigns or assumes an unpaid leave of absence for the term as a member. The
district shall grant such leave of absence when requested by any employee for
the purpose of the employee serving as a member of the board of directors. No
person shall be qualified to be a member of more than one such district board,
except that a director of a rural public power district may serve as a director of
another public power district formed or organized for the purpose of generat-
ing electric energy or transmitting electric energy exclusively for resale to some
other public power districts, rural electric cooperatives, and membership
associations or municipalities. No member of a governing body of any one of
the municipalities within the areas of the district shall be qualified to serve on
the original board of directors under sections 70-603 to 70-609.

Source: Laws 1933, c. 86, § 5, p. 345; C.S.Supp.,1941, § 70-705; Laws
1943, c. 146, § 2(1), p. 518; R.S.1943, § 70-619; Laws 1944,
Spec. Sess., c. 5, § 1(1), p. 106; Laws 1957, c. 127, § 2, p. 440;
Laws 1963, c. 396, § 1, p. 1258; Laws 1967, c. 418, § 6, p. 1288;
Laws 1973, LB 364, § 4; Laws 1982, LB 198, § 4; Laws 1983, LB
15, § 1; Laws 1985, LB 2, § 5; Laws 1986, LB 949, § 13; Laws
1991, LB 3, § 1; Laws 1994, LB 76, § 585; Laws 2013, LB646,
§ 4.

Cross References

Eligibility, additional requirements, see section 70-610.

70-623 Fiscal year; annual audit; filing.
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The fiscal year of the district shall coincide with the calendar year, except
that a district with only one wholesale customer that is a city or a village may
use the same fiscal year as the city or village. The board of directors, at the
close of each year’s business, shall cause an audit of the books, records, and
financial affairs of the district to be made by a certified public accountant or
firm of such accountants, who shall be selected by the district. The audit shall
be conducted in the manner prescribed in section 84-304.01. When the audit
has been completed, written copies of the audit shall be placed and kept on file
at the principal place of business of the district and shall be filed with the
Auditor of Public Accounts and the Nebraska Power Review Board within one
hundred eighty days after the last day of the district’s fiscal year.

Source: Laws 1933, c. 86, § 5, p. 345; C.S.Supp.,1941, § 70-705; Laws
1943, c. 146, § 2(1), p. 519; R.S.1943, § 70-623; Laws 1944,
Spec. Sess., c. 5, § 1(6), p. 107; Laws 1967, c. 420, § 1, p. 1294;
Laws 1981, LB 302, § 6; Laws 1993, LB 310, § 8; Laws 2004, LB
969, § 13; Laws 2014, LB798, § 1.
Effective date July 18, 2014.

70-651.04 Districts; gross revenue tax; distribution.

All payments which are based on retail revenue from each incorporated city
or village shall be divided and distributed by the county treasurer to that city or
village, to the school districts located in that city or village, to any learning
community located in that city or village, and to the county in which may be
located any such incorporated city or village in the proportion that their
respective property tax levies in the preceding year bore to the total of such
levies, except that the only learning community levies to be included are the
common levies for which the proceeds are distributed to member school
districts pursuant to sections 79-1073 and 79-1073.01.

Source: Laws 1959, c. 317, § 4, p. 1164; Laws 1979, LB 187, § 183; Laws
1993, LB 346, § 6; Laws 1995, LB 732, § 1; Laws 2010, LB1070,
§ 2.

70-655 Reasonable rates required; negotiated rates authorized; conditions.

(1) Except as otherwise provided in this section, the board of directors of any
district organized under or subject to Chapter 70, article 6, shall have the
power and be required to fix, establish, and collect adequate rates, tolls, rents,
and other charges for electrical energy, water service, water storage, and for
any and all other commodities, including ethanol and hydrogen, services, or
facilities sold, furnished, or supplied by the district, which rates, tolls, rents,
and charges shall be fair, reasonable, nondiscriminatory, and so adjusted as in
a fair and equitable manner to confer upon and distribute among the users and
consumers of commodities and services furnished or sold by the district the
benefits of a successful and profitable operation and conduct of the business of
the district.

(2) The board of directors may negotiate, fix, establish, and collect rates, tolls,
rents, and other charges for users and consumers of electrical energy and
associated services or facilities different from those of other users and consum-
ers. Any negotiated rates, tolls, rents, and other charges for a commercial or
industrial customer shall be effective for no more than five years and in no case
shall such rates, tolls, rents, and charges include a production component that
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is less than the incremental production cost of supplying such services if (a)
such customer has entered an agreement with the state or any political
subdivision to provide an economic development project pursuant to state or
local law and (b) such economic development project has projected new or
additional electrical load requirements greater than five hundred kilowatts and
a minimum annual load demand factor of sixty percent during the applicable
billing period. This subsection shall also apply to any nonprofit corporation
organized for the purpose of furnishing electric service pursuant to the Electric
Cooperative Corporation Act or the Nebraska Nonprofit Corporation Act, any
agency created pursuant to the Municipal Cooperative Financing Act, and any
municipality engaged in furnishing electrical service to customers at retail or
wholesale.

(3) In order to facilitate the merger and consolidation of districts, the board
of directors of a merged or consolidated district may negotiate, fix, establish,
and collect rates, tolls, rents, and other charges for consumers in the service
area of one or more of the predecessor districts which are different than rates,
tolls, rents, and other charges for consumers in the remaining service area of
the merged or consolidated district. Any different rates, tolls, rents, and other
charges pursuant to this subsection shall be effective for no more than five
years after the date of merger or consolidation and shall be based on cost of
service or other rate studies showing that adoption of dissimilar rates fon
consumers in otherwise similar rate classes is needed to effectuate the merger
or consolidation. This subsection shall also apply in the event of a merger or
consolidation of any nonprofit corporation organized for the purpose of fur-
nishing electric service pursuant to the Electric Cooperative Corporation Act or
the Nebraska Nonprofit Corporation Act.

Source: Laws 1933, c. 86, § 13, p. 353; Laws 1937, c. 152, § 8, p. 589;
Laws 1939, c. 89, § 1, p. 388; C.S.Supp.,1941, § 70-713; R.S.
1943, § 70-655; Laws 1981, LB 181, § 26; Laws 1986, LB 1230,
§ 47; Laws 1995, LB 828, § 2; Laws 2001, LB 243, § 1; Laws
2005, LB 139, § 16; Laws 2012, LB1043, § 1.

Cross References

Electric Cooperative Corporation Act, see section 70-701.
Municipal Cooperative Financing Act, see section 18-2401.
Nebraska Nonprofit Corporation Act, see section 21-1901.

ARTICLE 10
NEBRASKA POWER REVIEW BOARD

Section

70-1001. Declaration of policy.

70-1001.01. Terms, defined.

70-1003. Nebraska Power Review Board; establishment; composition; appointment;
term; vacancy; qualifications; compensation; expenses; jurisdiction;
officers; executive director; staff; reports.

70-1013. Electric generation facilities and transmission lines; application; hearing;
waiver; appearances; objections; amendments.

70-1014. Electric generation facilities and transmission lines; approval or denial of]
application; findings required; regional line or facilities; additional
consideration.

70-1014.01. Special generation application; approval; findings required; eminent
domain.
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Section

70-1014.02. Certified renewable export facilities; approval of application;
board; powers and duties; conditional approval; final approval; failure to
commence construction; effect; application fee; eminent domain;
revocation of certification; procedure; recertification.

70-1015. Suppliers; electric generation facilities and transmission lines;
unauthorized construction, acquisition, or service; injunction; violation;
actions authorized.

70-1020. Board; expenses; assessments levied against suppliers; apportionment;
collection; interest; Nebraska Power Review Fund; created; investment.
70-1028. Electric transmission line approved for construction in regional

transmission organization transmission plan; notice to Nebraska Power
Review Board; failure to provide notice; effect.

70-1029. Legislative intent.
70-1030. Policy of state.

70-1031. Purposes of study.
70-1032. Working group; members.

70-1033. Nebraska Power Review Board; duties.

70-1001 Declaration of policy.

In order to provide the citizens of the state with adequate electric service at
as low overall cost as possible, consistent with sound business practices, it is
the policy of this state to avoid and eliminate conflict and competition between
public power districts, public power and irrigation districts, individual munici-
palities, registered groups of municipalities, electric membership associations,
and cooperatives in furnishing electric energy to retail and wholesale custom-
ers, to avoid and eliminate the duplication of facilities and resources which
result therefrom, and to facilitate the settlement of rate disputes between
suppliers of electricity.

It is also the policy of the state to prepare for an evolving retail electricity
market if certain conditions are met which indicate that retail competition is in
the best interests of the citizens of the state. The determination on the timing
and form of competitive markets is a matter properly left to the states as each
state must evaluate the costs and benefits of a competitive retail market based
on its own unique conditions. Consequently, there is a need for the state to
monitor whether the conditions necessary for its citizens to benefit from retail
competition exist.

It is also the policy of the state to encourage and allow opportunities for
private developers to develop, own, and operate renewable energy facilities
intended primarily for export from the state under a statutory framework which
protects the ratepayers of consumer-owned utility systems operating in the state
from subsidizing the costs of such export facilities through their rates.

Source: Laws 1963, c. 397, § 1, p. 1259; Laws 1971, LB 349, § 4; Laws
1981, LB 181, § 42; Laws 2000, LB 901, § 6; Laws 2010,
LB1048, § 2.

70-1001.01 Terms, defined.

For purposes of sections 70-1001 to 70-1027, unless the context otherwise
requires:
(1) Board means the Nebraska Power Review Board;

(2) Certified renewable export facility means a facility approved under
section 70-1014.02 that (a) will generate electricity using solar, wind, biomass,
or landfill gas, (b) will be constructed and owned by an entity other than a
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municipality, a registered group of municipalities, a public power district, a
public power and irrigation district, an electric cooperative, an electric mem-
bership association, or any other governmental entity, and (c) has a power
purchase or similar agreement or agreements with an initial term of ten years
or more for the sale of at least ninety percent of the output of the facility with a
customer or customers located outside the State of Nebraska and maintains
such an agreement or agreements for the life of the facility. Output sold
pursuant to subdivision (2)(a)(iv) of section 70-1014.02 shall not be included
when calculating such ninety percent. Certified renewable export facility in-
cludes all generating equipment, easements, and interconnection equipment
within the facility and connecting the facility to the transmission grid;

(3) Except as expressly provided in section 70-1014.02, electric suppliers or
suppliers of electricity means any legal entity supplying, producing, or distrib-
uting electricity within the state for sale at wholesale or retail;

(4) Regional transmission organization means an entity independent from
those entities generating or marketing electricity at wholesale or retail, which
has operational control over the electric transmission lines in a designated
geographic area in order to reduce constraints in the flow of electricity and
ensure that all power suppliers have open access to transmission lines for the
transmission of electricity;

(5) Representative organization means an organization designated by the
board and organized for the purpose of providing joint planning and encourag-
ing maximum cooperation and coordination among electric suppliers. Such
organization shall represent electric suppliers owning a combined electric
generation plant capacity of at least ninety percent of the total electric genera-
tion plant capacity constructed and in operation within the state;

(6) State means the State of Nebraska;

(7) Stranded asset means a generation or transmission facility owned by an
electric supplier as defined in subsection (1) of section 70-1014.02 which
cannot earn a favorable economic return due to regulatory or legislative actions
or changes in the market and, at the time an application is filed with the board
under such section, either exists or has been approved by the board or the
governing body of an electric supplier as defined in such subsection; and

(8) Unbundled retail rates means the separation of utility bills into the
individual price components for which an electric supplier charges its retail
customers, including, but not limited to, the separate charges for the genera-
tion, transmission, and distribution of electricity.

Source: Laws 1981, LB 302, § 1; R.S.1943, (1996), § 70-1023; Laws 2000,
LB 901, § 7; Laws 2003, LB 65, § 1; Laws 2010, LB1048, § 3;
Laws 2011, LB208, § 1.

70-1003 Nebraska Power Review Board; establishment; composition; ap-
pointment; term; vacancy; qualifications; compensation; expenses; jurisdiction;
officers; executive director; staff; reports.

(1) There is hereby established an independent board to be known as the
Nebraska Power Review Board to consist of five members, one of whom shall
be an engineer, one an attorney, one an accountant, and two laypersons. No
person who is or who has within four years preceding his or her appointment
been either a director, officer, or employee of any electric utility or an elective
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state officer shall be eligible for membership on the board. Members of the
board shall be appointed by the Governor subject to the approval of the
Legislature. Upon expiration of the terms of the members first appointed, the
successors shall be appointed for terms of four years. No member of the board
shall serve more than two consecutive terms. Any vacancy on the board arising
other than from the expiration of a term shall be filled by appointment for the
unexpired portion of the term, and any person appointed to fill a vacancy on
the board shall be eligible for reappointment for two more consecutive terms.
No more than three members of the board shall be registered members of that
political party represented by the Governor. Each member of the board shall
receive sixty dollars per day for each day actually and necessarily engaged in
the performance of his or her duties, but not to exceed six thousand dollars in
any one year, and shall be reimbursed for his or her actual and necessary
expenses while so engaged as provided in sections 81-1174 to 81-1177. The
board shall have jurisdiction as provided in Chapter 70, article 10.

(2) The board shall meet promptly after its members have been appointed.
They shall elect from their members a chairperson and a vice-chairperson.
Decisions of the board shall require the approval of a majority of the members

of the board.

(3) The board shall employ an executive director and may employ such other
staff necessary to carry out the duties pursuant to Chapter 70, article 10. The
executive director shall serve at the pleasure of the board and shall be solely
responsible to the board. The executive director shall be responsible for the
administrative operations of the board and shall perform such other duties as
may be delegated or assigned to him or her by the board. The board may obtain
the services of experts and consultants necessary to carry out the board’s duties
pursuant to Chapter 70, article 10.

(4) The board shall publish and submit a biennial report with annual data to
the Governor, with copies to be filed with the Clerk of the Legislature and with
the State Energy Office. The report submitted to the Clerk of the Legislature
shall be submitted electronically. The State Energy Office shall consider the
information in the Nebraska Power Review Board’s report when the State
Energy Office prepares its own reports pursuant to sections 81-1606 and
81-1607. The report of the board shall include:

(a) The assessments for the fiscal year imposed pursuant to section 70-1020;

(b) The gross income totals for each category of the industry and the industry
total;

(c) The number of suppliers against whom the assessment is levied, by
category and in total;

(d) The projected dollar costs of generation, transmission, and microwave
applications, approved and denied;

(e) The actual dollar costs of approved applications upon completion, and a
summary of an informational hearing concerning any significant divergence
between the projected and actual costs;

(f) A description of Nebraska’s current electric system and information on
additions to and retirements from the system during the fiscal year, including
microwave facilities;

(g) A statistical summary of board activities and an expenditure summary;
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(h) A roster of power suppliers in Nebraska and the assessment each paid;
and

(i) Appropriately detailed historical and projected electric supply and demand
statistics, including information on the total generating capacity owned by
Nebraska suppliers and the total peak load demand of the previous year, along
with an indication of how the industry will respond to the projected situation.

(5) The board may, in its discretion, hold public hearings concerning the
conditions that may indicate that retail competition in the electric industry
would benefit Nebraska's citizens and what steps, if any, should be taken to
prepare for retail competition in Nebraska’s electricity market. In determining
whether to hold such hearings, the board shall consider the sufficiency of]
public interest.

(6) The board may, at any time deemed beneficial by the board, submit a
report to the Governor with copies to be filed with the Clerk of the Legislature
and the Natural Resources Committee of the Legislature. The report filed with
the Clerk of the Legislature and the committee shall be filed electronically. The
report may include:

(a) Whether or not a viable regional transmission organization and adequate
transmission exist in Nebraska or in a region which includes Nebraska;

(b) Whether or not a viable wholesale electricity market exists in a region
which includes Nebraska;

(c) To what extent retail rates have been unbundled in Nebraska;

(d) A comparison of Nebraska’s wholesale electricity prices to the prices in
the region; and

(e) Any other information the board believes to be beneficial to the Governor,
the Legislature, and Nebraska’s citizens when considering whether retail elec-
tric competition would be beneficial, such as, but not limited to, an update on
deregulation activities in other states and an update on federal deregulation
legislation.

(7) The board may establish working groups of interested parties to assist the
board in carrying out the powers set forth in subsections (5) and (6) of this
section.

Source: Laws 1963, c. 397, § 3, p. 1260; Laws 1971, LB 554, § 1; Laws
1978, LB 800, § 1; Laws 1980, LB 863, § 1; Laws 1981, LB 181,
§ 46; Laws 1981, LB 204, § 107; Laws 2000, LB 901, § 8; Laws
2010, LB797,§ 1; Laws 2012, LB782, § 101.

70-1013 Electric generation facilities and transmission lines; application;
hearing; waiver; appearances; objections; amendments.

Upon application being filed under section 70-1012, the board shall fix a time
and place for hearing and shall give ten days’ notice by mail to such powern
suppliers as it deems to be affected by the application. The hearing shall be held
within sixty days unless for good cause shown the applicant requests in writing
that such hearing not be scheduled until a later time, but in any event such
hearing shall be held not more than one hundred twenty days after the filing of
the application and the board shall give its decision within sixty days after the
conclusion of the hearing. Any parties interested may appear, file objections,
and offer evidence. The board may grant the application without notice or
hearing, upon the filing of such waivers as it may require, if in its judgment the
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finding required by section 70-1014 or 70-1014.01 or subdivision (2)(a) of
section 70-1014.02 can be made without a hearing. Such hearing shall be
conducted as provided in section 70-1006. The board may allow amendments to
the application, in the interests of justice.

Source: Laws 1963, c. 397, § 13, p. 1265; Laws 1967, c. 425, 8§ 1, p. 1301;
Laws 2010, LB1048, § 4; Laws 2011, LB208, § 2; Laws 2013,
LB340, § 1.

70-1014 Electric generation facilities and transmission lines; approval or
denial of application; findings required; regional line or facilities; additional
consideration.

After hearing, the board shall have authority to approve or deny the applica-
tion. Except as provided in section 70-1014.01 for special generation applica-
tions and except as provided in section 70-1014.02, before approval of an
application, the board shall find that the application will serve the public
convenience and necessity, and that the applicant can most economically and
feasibly supply the electric service resulting from the proposed construction or
acquisition, without unnecessary duplication of facilities or operations.

If the application involves a transmission line or related facilities planned
and approved by a regional transmission organization and the regional trans-
mission organization has issued a notice to construct or similar notice or order
to a utility to construct the line or related facilities, the board shall also
consider information from the regional transmission organization’s planning
process and may consider the benefits to the region, which shall include
Nebraska, provided by the proposed line or related facilities as part of the
board’s process in determining whether to approve or deny the application.

Source: Laws 1963, c. 397, § 14, p. 1265; Laws 1981, LB 181, § 51; Laws
2003, LB 65, § 2; Laws 2010, LB1048, § 5; Laws 2012, LB742,
§ 1.

70-1014.01 Special generation application; approval; findings required; emi-
nent domain.

(1) Except as provided in subsection (2) of this section, an application by a
municipality, a registered group of municipalities, a public power district, a
public power and irrigation district, an electric cooperative, an electric mem-
bership association, or any other governmental entity, for a facility that will
generate not more than ten thousand kilowatts of electric energy at rated
capacity and will generate electricity using solar, wind, biomass, landfill gas,
methane gas, or hydropower generation technology or an emerging generation
technology, including, but not limited to, fuel cells and micro-turbines, shall be
deemed a special generation application. Such application shall be approved by
the board if the board finds that (a) the application qualifies as a special
generation application, (b) the application will provide public benefits sufficient
to warrant approval of the application, although it may not constitute the most
economically feasible generation option, and (c) the application under consider-
ation represents a separate and distinct project from any previous special
generation application the applicant may have filed.

(2)(a) An application by a municipality, a registered group of municipalities, a
public power district, a public power and irrigation district, an electric cooper-
ative, an electric membership association, or any other governmental entity for
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a facility that will generate more than ten thousand kilowatts of electric energy
at rated capacity and will generate electricity using renewable energy sources
such as solar, wind, biomass, landfill gas, methane gas, or new hydropower
generation technology or an emerging technology, including, but not limited to,
fuel cells and micro-turbines, may be filed with the board if (i) the total
production from all such renewable projects, excluding sales from such projects
to other electric-generating entities, does not exceed ten percent of total energy
sales as shown in the producer’s Annual Electric Power Industry Report to the
United States Department of Energy and (ii) the applicant’s governing body
conducts at least one advertised public hearing which affords the ratepayers of
the applicant a chance to review and comment on the subject of the applica-
tion.

(b) The application filed under subdivision (2)(a) of this section shall be
approved by the board if the board finds that (i) the applicant is using
renewable energy sources described in this subsection, (ii) total production
from all renewable projects of the applicant does not exceed ten percent of the
producer’s total energy sales as described in subdivision (2)(a) of this section,
and (iii) the applicant’s governing body has conducted at least one advertised
public hearing which affords its ratepayers a chance to review and comment on
the subject of the application.

(3)(a) A community-based energy development project organized pursuant to
the Rural Community-Based Energy Development Act or any privately devel-
oped project which intends to develop renewable energy sources for sale to one
or more Nebraska electric utilities described in this section may also make an
application to the board pursuant to this subsection if (i) the purchasing electric
utilities conduct a public hearing described in subdivision (2)(a) of this section,
(ii) the power and energy from the renewable energy sources is sold exclusively
to such electric utilities for a term of at least twenty years, and (iii) the total
production from all such renewable projects, excluding sales from such projects
to other electric-generation entities, does not exceed ten percent of total energy
sales of such purchasing electric utilities as shown in such utilities’ Annual
Electric Power Industry Report to the United States Department of Energy or
the successor to such report.

(b) The application filed under subdivision (3)(a) of this section shall be
approved by the board if the board finds that the purchasing electric utilities
have met the conditions described in subdivision (3)(a) of this section.

(4) No facility or part of a facility which is approved pursuant to this section
is subject to eminent domain by any electric supplier, or by any other entity if
the purpose of the eminent domain proceeding is to acquire the facility for
electric generation or transmission.

Source: Laws 2003, LB 65, § 3; Laws 2009, LB561, § 2; Laws 2010,
LB1048, § 7; Laws 2012, LB742, § 2.

Cross References

Rural Community-Based Energy Development Act, see section 70-1901.

70-1014.02 Certified renewable export facilities; approval of application;
board; powers and duties; conditional approval; final approval; failure to
commence construction; effect; application fee; eminent domain; revocation of
certification; procedure; recertification.

(1) For purposes of this section:
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(a) Electric supplier means a public power district, a public power and
irrigation district, an individual municipality, a registered group of municipali-
ties, an electric membership association, or a cooperative; and

(b) Electric supplier does not have the same meaning as in section
70-1001.01.

(2)(a) The board shall conditionally approve an application for a certified
renewable export facility if it finds that only the criteria described in subdivi-
sions (a)(i) through (iv) of this subsection are met: (i) The facility will provide
reasonably identifiable and quantifiable public benefits, including economic
development, to the residents of Nebraska or the local area where the facility
will be located; (ii) the facility meets the requirements of subdivisions (2)(a) and
(b) of section 70-1001.01; (iii) the facility has a memorandum of understanding
or other written evidence of mutual intent to negotiate a power purchase
agreement or agreements with a purchaser or purchasers outside the State of
Nebraska for at least ninety percent of the output of the facility for ten years or
more; and (iv) the applicant offers electric suppliers serving loads greater than
fifty megawatts at the time the initial application is filed an option to purchase
in the aggregate an amount of power up to ten percent of the output of any
facility with greater than eighty megawatts of nameplate capacity contingent
upon the applicant and electric suppliers negotiating in good faith a powern
purchase agreement and any other necessary agreements. Such electric suppli-
ers shall be entitled to a minimum of their pro rata share based on the load
ratio share of Nebraska electric load served among those electric suppliers
eligible under this subdivision (iv). If an electric supplier declines to contract
for some or all of its pro rata share, the remaining eligible electric suppliers
may share the balance on a pro rata basis. The ten percent may be above the
total generation amount proposed in the application for a certified renewable
export facility and shall require no separate approval by the board. Any
transmission studies, additions, or upgrades due to participation by electric
suppliers serving loads greater than fifty megawatts shall be the responsibility
of the participating electric supplier. Upon receiving the initial application
under this section, the board shall notify electric suppliers identified in this
subdivision (iv) of a pending application with a nameplate capacity greater than
eighty megawatts. Such suppliers shall have forty-five days following the date of
the board’s notice to notify the applicant of an interest in exercising the option
to purchase power, except that such suppliers may withdraw their option to
purchase power once the costs of the transmission additions and upgrades are
determined. Electric suppliers withdrawing their option to purchase power are
responsible for their pro rata share of any costs resulting from their partic-
ipation in and withdrawal from the generation interconnection and transmis-
sion delivery studies.

(b) Following the board’s conditional approval of an application under
subdivision (a) of this subsection, the applicant shall notify the board within
eighteen months that it is prepared to proceed to consideration of the criteria in
subdivision (c) of this subsection. The board may extend such eighteen-month
deadline not more than twelve additional months for good cause shown. If the
applicant fails to notify the board within such time that it is so prepared, the
conditional approval granted under this subdivision is void.

(c) Upon finding that the criteria described in subdivisions (c)(i) through (viii)
of this subsection have also been met by the applicant and after the board has
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fulfilled the requirements of subsection (3) of section 37-807, the board shall
grant final approval of an application for a certified renewable export facility:

(1) The facility will not have a materially detrimental effect on the retail
electric rates paid by any Nebraska ratepayers, except that, notwithstanding
subdivisions (c)(v) and (vi) of this subsection, the determination of a materially
detrimental effect on rates shall not include regional transmission improve-
ments dictated by a regional transmission operator or transmission improve-
ments required due to participation by an eligible entity pursuant to subdivision
(2)(a)(iv) of this section;

(ii) The applicant has obtained the necessary generation interconnection and
transmission service approvals from and has executed agreements for such
generation interconnection and transmission service with the appropriate re-
gional transmission organization, transmission owner, or transmission provid-
er;

(iii) There has been no demonstration that the proposed facility will result in
a substantial risk of creating stranded assets;

(iv) The applicant has certified that it has applied for and is actively pursuing
the required approvals from any other federal, state, or local entities with
jurisdiction or permitting authority over the certified renewable export facility;

(v) The applicant and the electric supplier owning the transmission facilities
to which the certified renewable export facility will be interconnected, along
with any electric supplier which owns transmission facilities of one hundred
fifteen thousand volts or more and is required to receive notice pursuant to
section 70-1013, have entered into a joint transmission development agreement
on reasonable terms and conditions consistent with and subject to the notice to
construct or other directives of any regional transmission organization with
jurisdiction over the addition or upgrade to transmission facilities or, for any
electric supplier that is not a member of a regional transmission organization
with which the facility will interconnect, covers the addition or upgrade to
transmission facilities required as a result of the certified renewable export
facility. Such joint transmission development agreement shall include provi-
sions addressing construction, ownership, operation, and maintenance of such
additions or upgrades to transmission facilities. The electric supplier or suppli-
ers shall have the right to purchase and own transmission facilities as set forth
in the joint transmission development agreement;

(vi) The applicant agrees to reimburse any costs that are not covered by a
regional transmission organization tariff or that are allocated through the tariff
to the electric suppliers as a result of the certified renewable export facility or
not covered by the tariff of a transmission owner or transmission provider that
is not a member of a regional transmission organization, costs incurred by any
electric supplier as a result of adding the certified renewable export facility,
including, but not limited to, renewable integration costs, and costs which
allow the interconnected electric supplier to operate and maintain the transmis-
sion facilities under reasonable terms and conditions agreed to by the parties
within the joint transmission development agreement;

(vii) The applicant shall submit a decommissioning plan. The applicant or
owner of the facility shall establish decommissioning security by posting an
instrument, a copy of which is given to the board, no later than the tenth year
following final approval of the facility to ensure sufficient funding is available
for removal of the facility and reclamation at the end of the useful life of such

2014 Cumulative Supplement 2584



NEBRASKA POWER REVIEW BOARD §70-1014.02

facility pursuant to the decommissioning plan. The owner of the certified
renewable export facility shall be solely responsible for decommissioning. If the
applicant or any subsequent owner of the facility intends to transfer ownership
of the facility, the proposed new owner shall provide the board with adequate
evidence demonstrating that substitute decommissioning security has been
posted or given prior to transfer of ownership. The requirements of this
subdivision (vii) shall be waived if a local governmental entity with authority to
create requirements for decommissioning has enacted decommissioning re-
quirements for the applicable jurisdiction; and

(viii) The facility meets the requirements of subdivisions (2)(a) through (c) of
section 70-1001.01.

(3) If the applicant does not commence construction of the certified renewa-
ble export facility within eighteen months after receiving final approval from
the board under subsection (2) of this section, the approval is void. Upon
written request filed by the applicant, the board may, for good cause shown,
extend the time period during which an approval will remain valid. Good cause
includes, but is not limited to, national or regional economic conditions, lack of
transmission infrastructure, or an applicant’s inability to obtain authorization
from other required governmental regulatory authorities despite the applicant’s
exercise of a good-faith effort to obtain such approvals.

(4) The applicant shall remit an application fee of five thousand dollars with
the application. The fee shall be remitted to the State Treasurer for credit to the
Nebraska Power Review Fund. The board shall use the application fee to defray
the board’s reasonable expenses associated with reviewing and acting upon the
application, including the costs of the hearing. If the board incurs expenses of
more than five thousand dollars associated with the application, the board shall
provide written notification to the applicant of the additional sum needed on
already expended, after which the applicant shall promptly submit an addition-
al sum sufficient to cover the board’s anticipated or incurred expenses or shall
file an objection with the board. If, after completion of the application process
and any subsequent legal action, including appeal of the board’s decision, the
board’s expenses associated with processing and acting upon the application do
not equal the amount submitted by the applicant, the board shall return the
unused funds to the applicant if the amount is fifty dollars or more. The
applicant shall reimburse the board for any reasonable expenses the board
incurs as a result of an appeal of the board’s decision or shall file an objection
with the board. The board shall rule on any objection brought pursuant to this
subsection within thirty days. The applicant may request a hearing on its
objection, in which case the board shall hold such hearing within thirty days
after the request and shall rule within forty-five days after the hearing.

(5) No facility or part of a facility which is a certified renewable export
facility is subject to eminent domain by an electric supplier or by any other
entity if the purpose of the eminent domain proceeding is to acquire the facility
for electric generation or transmission.

(6) Except as provided in subsection (5) of this section, only an electric
supplier may exercise its eminent domain authority to acquire the land rights
necessary for the construction of transmission lines and related facilities to
provide transmission services for a certified renewable export facility. The
exercise of eminent domain to provide needed transmission lines and related
facilities for a certified renewable export facility is a public use. Nothing in this
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section shall be construed to grant the power of eminent domain to a private
entity.

(7) If any transmission facilities serving a certified renewable export facility
are proposed to cross the service area of any electric supplier which owns
transmission facilities of one hundred fifteen thousand volts or more and is
required to receive notice pursuant to section 70-1013, then such electric
supplier may elect to be a party to a joint transmission development agreement
for such transmission facilities.

(8) If a certified renewable export facility no longer meets the requirements
of subdivisions (2)(a) through (c) of section 70-1001.01, the owner of the facility
shall notify the board. An electric supplier or a governmental entity with
regulatory jurisdiction over the certified renewable export facility may apply to
the board or the board may file its own motion to have the certification of a
certified renewable export facility revoked upon a showing by the applicant for
decertification that the facility no longer meets the requirements of such
subdivisions. Upon the filing of such application and making of a prima facie
showing by the applicant for decertification that the facility no longer meets the
requirements of such subdivisions, the board shall set the matter for hearing.
The hearing shall be held within forty-five days unless an extension is necessary
for good cause shown. The applicant for decertification shall have the burden of
proof. Within forty-five days after the conclusion of the hearing, the board shall
enter an order to either reaffirm the facility’s status as a certified renewable
export facility or to revoke the certification. During the pendency of the
application for decertification and before the board’s final order on decertifica-
tion, the facility may continue to operate if the electricity generated at the
facility is sold to customers outside the State of Nebraska, or to an electric
supplier pursuant to a power purchase agreement or similar agreement. The
board shall retain jurisdiction over the decertification action for at least thirty
days after entry of such an order. Within thirty days after a final order revoking
certification, the owner of the facility may apply for recertification, with the
time period for recertification being no longer than one year unless the board
extends the time period for good cause shown. Such application for recertifica-
tion shall extend the board’s jurisdiction over the decertification action until the
board completes its review of the application for recertification and enters an
order granting or denying the application. If the applicant for recertification
demonstrates to the board that it is working diligently and in good faith to
restore its compliance with subdivisions (2)(a) through (c) of section
70-1001.01, the board shall not terminate the application for recertification.
During the pendency of the application for recertification and before the
board’s final order on recertification, the facility may continue to operate if the
electricity generated at the facility is sold to customers outside the state, or to
an electric supplier pursuant to a power purchase agreement or similar
agreement. If the board retains jurisdiction over the decertification action, the
prohibition on eminent domain set forth in subsection (5) of this section shall
remain in full force and effect. If the board enters an order decertifying a
certified renewable export facility and such order becomes final due to a failure
to timely seek recertification or judicial review, the prohibition on eminent
domain set forth in subsection (5) of this section shall no longer apply. Nothing
in this section shall prohibit a decertified facility from being recertified in the
same manner as a new facility.

Source: Laws 2010, LB1048, § 6; Laws 2011, LB208, § 3.
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70-1015 Suppliers; electric generation facilities and transmission lines; un-
authorized construction, acquisition, or service; injunction; violation; actions
authorized.

(1) If any supplier commences the construction or finalizes or attempts to
finalize the acquisition of any generation facilities, any transmission lines, or
any related facilities, or any customers are served in violation of the provisions
of Chapter 70, article 10, such construction, acquisition, or service of such
customers shall be enjoined in an action brought in the name of the State of
Nebraska until such supplier has complied with the provisions of Chapter 70,
article 10.

(2) If any person owning or operating a certified renewable export facility
violates any provision of Chapter 70, article 10, or violates or disobeys any
requirement imposed by the board pursuant to the board’s jurisdiction estab-
lished in section 70-1014.02 or the board enters an order decertifying the
facility and the order becomes final, further operation of the facility may be
enjoined or otherwise limited or have conditions put upon it in an action
brought in the name of the State of Nebraska until such person rectifies the
violation or disobedience of the order or the facility becomes recertified.

Source: Laws 1963, c. 397, § 15, p. 1265; Laws 1967, c. 426, § 1, p. 1302;
Laws 1981, LB 181, § 52; Laws 2011, LB208, § 4.

70-1020 Board; expenses; assessments levied against suppliers; apportion-
ment; collection; interest; Nebraska Power Review Fund; created; investment.

In order to defray the expenses of the Nebraska Power Review Board, there
shall be imposed upon each public power district, public power and irrigation
district, electric membership association, electric cooperative company, and
municipality having an electric distribution system or generation and distribu-
tion system, and also upon all registered groups of municipalities, an assess-
ment each fiscal year in such sum as shall be determined by the board and
approved by the Governor. The total of such assessments shall not exceed the
expenses of the board which may reasonably be anticipated for the fiscal year
for which assessment is made and shall be apportioned among the various
agencies in proportion to their gross income in the preceding calendar year.
The board shall determine and certify such assessment to each supplier after
approval of the board’s budget by the Legislature and Governor. The supplier
shall remit the amount of its assessment to the board within forty-five days after
the mailing of the assessment. Any assessment not paid when due shall draw
interest at a rate equal to the rate of interest allowed per annum under section
45-104.02, as such rate may from time to time be adjusted. The proceeds of
such assessment shall be remitted to the State Treasurer for credit to the
Nebraska Power Review Fund, which fund is hereby created and which, when
appropriated by the Legislature, shall be used to administer the powers granted
to the Nebraska Power Review Board, except that transfers may be made from
the fund to the General Fund at the direction of the Legislature. Any money in
the Nebraska Power Review Fund available for investment shall be invested by
the state investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

Source: Laws 1963, c. 397, § 20, p. 1266; Laws 1965, c. 407, § 1, p. 1307;
Laws 1969, c. 584, § 65, p. 2385; Laws 1981, LB 181, § 55; Laws
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1984, LB 730, § 1; Laws 1992, Fourth Spec. Sess., LB 1, § 10;
Laws 1994, LB 1066, § 64; Laws 2009, First Spec. Sess., LB3,
§ 43.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

70-1028 Electric transmission line approved for construction in regional
transmission organization transmission plan; notice to Nebraska Power Re-
view Board; failure to provide notice; effect.

(1) If an electric transmission line has been approved for construction in a
regional transmission organization transmission plan, the incumbent electric
transmission owner of the existing electric transmission facilities to which the
electric transmission line will connect shall give notice to the Nebraska Power
Review Board, in writing, within ninety days after such approval, if it intends to
construct, own, and maintain the electric transmission line. If no notice is
provided, the incumbent electric transmission owner shall surrender its first
right to construct, own, and maintain the electric transmission line and any
other incumbent electric transmission owner may file an application for the
electric transmission line under section 70-1012. Within twenty-four months
after such notice, the incumbent electric transmission owner shall file an
application with the board pursuant to section 70-1012.

(2) For purposes of this section: (a) Electric transmission line means any line
and related facilities connecting to existing electric transmission facilities for
transmitting electric energy at a voltage of one hundred kilovolts or greater,
other than a line solely for connecting an electric generation facility to facilities
owned by an electric supplier; (b) incumbent electric transmission owner
means an entity that: (i) Is an electric supplier; (ii) is a member of a regional
transmission organization; and (iii) owns and operates electric transmission
lines at a voltage of one hundred kilovolts or greater; and (c) regional transmis-
sion organization has the meaning provided in section 70-1001.01.

Source: Laws 2013, LB388, § 1.

70-1029 Legislative intent.

It is the intent of the Legislature to appropriate an additional $200,000 for
FY2014-15 to the Nebraska Power Review Board from the General Fund to
provide funds to conduct or cause to be conducted a study of state, regional,
and national transmission infrastructure and policy and future needs for
transmission infrastructure and policy to serve Nebraska electric consumers
and utilities and generation facilities in Nebraska seeking to export electricity
outside of the state.

Source: Laws 2014, LB1115, § 1.
Effective date April 17, 2014.

70-1030 Policy of state.

It is the policy of the state to encourage and allow opportunities for develop-
ment and operation of renewable energy facilities intended primarily for export
from the state in a manner that protects the ratepayers of consumer-owned
utility systems operating in the state from subsidizing the costs of such export
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facilities through their rates and that results in economic development and
employment opportunities for residents and communities of the state.

Source: Laws 2014, LB1115, § 2.
Effective date April 17, 2014.

70-1031 Purposes of study.

The purposes of the study provided for under sections 70-1029 to 70-1033
shall include, but not be limited to, identification of electric transmission and
generation constraints and opportunities, federal and state legal and regulatory,
requirements and practices, national and regional transmission operation,
national and regional transmission plans and policies, national and regional
markets for electricity export and opportunities for and barriers to exporting
electricity to such markets, and economic development benefits of expanded
state, regional, and national transmission connections.

Source: Laws 2014, LB1115, § 3.
Effective date April 17, 2014.

70-1032 Working group; members.

The scope of the study provided for under sections 70-1029 to 70-1033 shall
receive input from a working group that may include, but not be limited to,
members of the Legislature, the State Energy Office, the Department of Eco-
nomic Development, public power districts and other Nebraska electric provid-
ers, renewable energy development companies, municipalities, the Southwest
Power Pool, the Western Area Power Administration, other transmission system
owners, transmission operators, transmission developers, environmental inter-
ests, and other interested parties.

Source: Laws 2014, LB1115, § 4.
Effective date April 17, 2014.

70-1033 Nebraska Power Review Board; duties.

(1) The Nebraska Power Review Board shall issue a request for proposals to
conduct the study provided for under sections 70-1029 to 70-1033 after consul-
tation with the working group as provided for in section 70-1032.

(2) Any contracts or agreements entered into under this section shall not be
subject to the Nebraska Consultants’ Competitive Negotiation Act or sections
73-301 to 73-306 or 73-501 to 73-510.

(3) The Nebraska Power Review Board shall present the results of the study
to the Executive Board of the Legislative Council with a copy to the Clerk of the
Legislature and the Governor on or before December 15, 2014. The report shall
be submitted electronically.

Source: Laws 2014, LB1115, § 5.
Effective date April 17, 2014.

Cross References

Nebraska Consultants’ Competitive Negotiation Act, see section 81-1702.
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ARTICLE 16
DENIAL OR DISCONTINUANCE OF UTILITY SERVICE

Section

70-1603. Municipal utility; owned and operated by a village; discontinuance of service;
notice; procedure.

70-1605. Discontinuance of service; notice; procedure.

70-1603 Municipal utility; owned and operated by a village; discontinuance
of service; notice; procedure.

No municipal utility owned and operated by a village furnishing water,
natural gas, or electricity at retail in this state shall discontinue service to any
domestic subscriber for nonpayment of any past-due account unless such utility
first gives written notice by mail to any subscriber whose service is proposed to
be terminated at least seven days prior to termination.

Source: Laws 1979, LB 143, § 16; Laws 1982, LB 522, § 2; R.S.1943,
(1987), § 19-2716; Laws 1988, LB 792, § 3; Laws 1996, LB 1044,
§ 369; Laws 2010, LB849, § 17.

70-1605 Discontinuance of service; notice; procedure.

No public or private utility company, other than a municipal utility owned
and operated by a village, furnishing water, natural gas, or electricity at retail
in this state shall discontinue service to any domestic subscriber for nonpay-
ment of any past-due account unless the utility company first gives notice by
first-class mail or in person to any subscriber whose service is proposed to be
terminated. If notice is given by first-class mail, such mail shall be conspicuous-
ly marked as to its importance. Service shall not be discontinued for at least
seven days after notice is sent or given. Holidays and weekends shall be
excluded from the seven days.

Source: Laws 1972, LB 1201, § 1; R.R.S.1943, (1977), § 18-416; Laws
1979, LB 143, § 1; Laws 1982, LB 522, § 1; R.S.1943, (1987),
§ 19-2702; Laws 1988, LB 792, § 5; Laws 1996, LB 1044, § 370;
Laws 2010, LB849, § 18.

ARTICLE 19
RURAL COMMUNITY-BASED ENERGY DEVELOPMENT ACT

Section

70-1903. Terms, defined.

70-1904. C-BED project developer; electric utility; negotiation; power purchase
agreement; development of project; restriction on transfer; eligibility for
net energy billing; approval or certification; notice of change in ownership.

70-1909. Electric supplier; limit on eminent domain.

70-1903 Terms, defined.
For purposes of the Rural Community-Based Energy Development Act:

(1) C-BED project or community-based energy development project means a
new energy generation project using wind, solar, biomass, or landfill gas as the
fuel source that:

(a) Has at least twenty-five percent of the gross power purchase agreement
payments flowing to the qualified owner or owners or as payments to the local
community; and
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(b) Has a resolution of support adopted:

(i) By the county board of each county in which the C-BED project is to be
located; or

(ii) By the tribal council for a C-BED project located within the boundaries of
an Indian reservation;

(2) Electric utility means an electric supplier that:

(a) Owns more than one hundred miles of one-hundred-fifteen-kilovolt or
larger transmission lines in the State of Nebraska;

(b) Owns more than two hundred megawatts of electric generating facilities;
and

(c) Has the obligation to directly serve more than two hundred megawatts of
wholesale or retail electric load in the State of Nebraska;

(3) Gross power purchase agreement payments means the total amount of
payments during the first twenty years of the agreement;

(4) Payments to the local community include, but are not limited to:

(a) Lease and easement payments to property owners made as part of a C-
BED project;

(b) Contract payments for concrete, steel, gravel, towers, turbines, blades,
wire, or engineering, procurement, construction, geotechnical, environmental,
meteorological, or legal services or payments for other components, equipment,
materials, or services that are necessary to permit or construct the C-BED
project and that are provided by a company that has been organized or
incorporated in Nebraska under Nebraska law and has employed at least five
Nebraska residents for at least eighteen months prior to the date of the project
application for certification as a C-BED project; and

(c) Payments that are for physical parts, materials, or components that are
manufactured, assembled, or fabricated in Nebraska and that are not described
in subdivision (a) or (b) of this subdivision.

Such payments need not be made directly from power purchase agreement
revenue and may be made from other funds in advance of receiving power
purchase agreement revenue; and

(5) Qualified owner means:
(a) A Nebraska resident;

(b) A limited liability company that is organized under the Nebraska Uniform
Limited Liability Company Act and that is made up of members who are
Nebraska residents;

(c) A Nebraska nonprofit corporation organized under the Nebraska Nonprof-
it Corporation Act;

(d) An electric supplier as defined in section 70-1001.01, except that owner-
ship in a single C-BED project is limited to no more than:

(i) Fifteen percent either directly or indirectly by a single electric supplier;
and

(ii) A combined total of twenty-five percent ownership either directly or
indirectly by multiple electric suppliers;

(e) A tribal council;
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(f) A domestic corporation organized in Nebraska under the Business Corpo-
ration Act and domiciled in Nebraska; or

(g) A cooperative corporation organized under sections 21-1301 to 21-1306
and domiciled in Nebraska.

Source: Laws 2007, LB629, § 3; Laws 2008, LB916, § 1; Laws 2009,
LB561, § 3; Laws 2010, LB888, § 102; Laws 2013, LB283, § 4;
Laws 2014, LB402, § 1.
Effective date July 18, 2014.

Cross References

Business Corporation Act, see section 21-2001.
Nebraska Nonprofit Corporation Act, see section 21-1901.
Nebraska Uniform Limited Liability Company Act, see section 21-101.

70-1904 C-BED project developer; electric utility; negotiation; power pur-
chase agreement; development of project; restriction on transfer; eligibility for
net energy billing; approval or certification; notice of change in ownership.

(1) A C-BED project developer and an electric utility are authorized to
negotiate in good faith mutually agreeable power purchase agreement terms.

(2) A qualified owner or any combination of qualified owners may develop a
C-BED project with an equity partner that is not a qualified owner.

(3) Except for an inherited interest, the transfer of the interest of a qualified
owner in a C-BED project to any person other than another qualified owner or
other qualified owners is prohibited during the initial ten years of the power
purchase agreement.

(4) A C-BED project that is operating under a power purchase agreement is
not eligible for any applicable net energy billing.

(5) A C-BED project shall be subject to approval by the Nebraska Power
Review Board in accordance with Chapter 70, article 10, or shall receive
certification as a qualifying facility in accordance with the federal Public Utility
Regulatory Policies Act of 1978, 16 U.S.C. 2601 et seq., with written notice of
such certification provided to the Nebraska Power Review Board.

(6) A C-BED project developer shall notify any electric utility that has a
power purchase agreement with the C-BED project if there is a change in
project ownership which makes the project no longer eligible as a C-BED
project.

Source: Laws 2007, LB629, § 4; Laws 2008, LB916, § 2; Laws 2009,
LB561, § 4; Laws 2014, LB402, § 2.
Effective date July 18, 2014.

70-1909 Electric supplier; limit on eminent domain.

An electric supplier as defined in section 70-1001.01 may agree to limit its
exercise of the power of eminent domain to acquire a C-BED project and any
related facilities if such electric supplier enters into a contract to purchase
output from such C-BED project for a term of ten years or more.

Source: Laws 2007, LB629, § 9; Laws 2014, LB402, § 3.
Effective date July 18, 2014.
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CHAPTER 71

PUBLIC HEALTH AND WELFARE

Article.

2.
4.
5.

—_—_

16.

17.

19.

20.

21.
24.

25.

30.
33.
34.
35.

39.

CmowNo

Practice of Barbering. 71-202.01 to 71-222.02.
Health Care Facilities. 71-401 to 71-469.
Diseases.

(a) Contagious, Infectious, and Malignant Diseases. 71-503.01 to 71-503.03.
(b) Alzheimer’s Special Care Disclosure Act. 71-516.04.

(e) Immunization and Vaccines. 71-529.

() Human Immunodeficiency Virus Infection. 71-531.
(h) Exchange of Immunization Information. 71-539 to 71-544.

(k) Syndromic Surveillance Program. 71-552.

(I) Newborn Critical Congenital Heart Disease Screening Act. 71-553 to 71-557.

Vital Statistics. 71-605 to 71-615.
Women's Health. 71-707.
Behavioral Health Services. 71-801 to 71-831.

Nebraska Mental Health Commitment Act. 71-901 to 71-963.
Developmental Disabilities Court-Ordered Custody Act. 71-1101 to 71-1134.

Funeral Directors, Embalming, and Cremation.

(b) Cremation of Human Remains Act. 71-1356, 71-1373.

Housing.
(¢) Modular Housing Units. 71-1559, 71-1567.
Local Health Services.

(b) Local Public Health Departments. 71-1628.05 to 71-1631.02.

Nurses.

(h) Nebraska Center for Nursing Act. 71-1796, 71-17,100.

(j) Nursing Faculty Student Loan Act. 71-17,115.
Care of Children.

(a) Foster Care Licensure. 71-1901 to 71-1907.
(b) Child Care Licensure. 71-1908 to 71-1919.

(¢) Children’s Residential Facilities and Placing Licensure Act. 71-1924 to 71-1951.
(d) Step Up to Quality Child Care Act. 71-1952 to 71-1964.

Hospitals.

(d) Medical and Hospital Care. 71-2046 to 71-2048.01.
(f) Cooperative Ventures by Public Hospitals. 71-2057 to 71-2061.

() Nonprofit Hospital Sale Act. 71-20,104.
Infants. 71-2102.

Drugs.

(¢) Emergency Box Drug Act. 71-2411, 71-2417.

(e) Return of Dispensed Drugs and Devices. 71-2421.

(j) Automated Medication Systems Act. 71-2444 to 71-2452.

(k) Correctional Facilities and Jails Relabeling and Redispensing. 71-2453.
(I) Prescription Drug Monitoring Program. 71-2454 to 71-2456.

Poisons.
(b) Lead Poisoning. 71-2516.
(¢c) Lead Poisoning Prevention Program. 71-2518.

Nebraska Mental Health First Aid Training. 71-3001 to 71-3007.

Fluoridation. 71-3305.

Reduction in Morbidity and Mortality.

(b) Child and Maternal Deaths. 71-3404 to 71-3411.
Radiation Control and Radioactive Waste.

(a) Radiation Control Act. 71-3503, 71-3513.01.
Indoor Tanning Facility Act. 71-3901 to 71-3909.

Manufactured Homes, Recreational Vehicles, and Mobile Home Parks.
(a) Manufactured Homes and Recreational Vehicles. 71-4603 to 71-4609.
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Article.
47. Hearing.
(b) Commission for the Deaf and Hard of Hearing. 71-4728, 71-4732.
(¢) Infant Hearing Act. 71-4741.
48. Anatomical Gifts.
(a) Uniform Anatomical Gift Act. 71-4801 to 71-4812.
(b) Miscellaneous Provisions. 71-4813 to 71-4818.
(d) Donor Registry of Nebraska. 71-4822.
(e) Revised Uniform Anatomical Gift Act. 71-4824 to 71-4845.
51. Emergency Medical Services.
(e) Nebraska Emergency Medical System Operations Fund. 71-51,103.
52. Resident Physician Education and Dental Education Programs.
(a) Family Practice Residency. 71-5206.01.
(¢) Primary Care Provider Act. 71-5210, 71-5213.
53. Drinking Water.
(a) Nebraska Safe Drinking Water Act. 71-5301, 71-5304.01.
(b) Drinking Water State Revolving Fund Act. 71-5322, 71-5326.
56. Rural Health.
(d) Rural Health Systems and Professional Incentive Act. 71-5661 to 71-5668.
57. Smoking and Tobacco.
(b) Tobacco Prevention and Control Cash Fund. 71-5714.
(d) Nebraska Clean Indoor Air Act. 71-5730.
58. Health Care; Certificate of Need. 71-5803.09 to 71-5829.04.
59. Assisted-Living Facility Act. 71-5905.
60. Nursing Homes.
(b) Nebraska Nursing Home Act. 71-6018.01.
(¢) Training Requirements. 71-6039 to 71-6039.05.
62. Nebraska Regulation of Health Professions Act. 71-6201 to 71-6228.
64. Building Construction. 71-6403 to 71-6406.
65. In-home Personal Services. 71-6502.
67. Medication Regulation.
(b) Medication Aide Act. 71-6721 to 71-6736.
69. Abortion. 71-6901 to 71-6911.
74. Wholesale Drug Distributor Licensing. 71-7447, 71-7460.02.
76. Health Care.
(b) Nebraska Health Care Funding Act. 71-7606, 71-7611.
79. Health Care Quality Improvement Act.
(a) Peer Review Committees. 71-7901 to 71-7903. Repealed.
(b) Health Care Quality Improvement Act. 71-7904 to 71-7913.
82. Statewide Trauma System Act. 71-8215.
83. Credentialing of Health Care Facilities. 71-8313.
84. Medical Records. 71-8403.
85. Telehealth Services.
(a) Nebraska Telehealth Act. 71-8503 to 71-8508.
(b) Children’s Behavioral Health. 71-8509 to 71-8512.
86. Blind and Visually Impaired. 71-8611 to 71-8613.
88. Stem Cell Research Act. 71-8804, 71-8805.
90. Sexual Assault or Domestic Violence Patient. 71-9001.
91. Concussion Awareness Act. 71-9101 to 71-9106.
92. Health Care Transparency Act. 71-9201 to 71-9204.

ARTICLE 2
PRACTICE OF BARBERING

Section

71-202.01. Terms, defined.

71-208.01. School or college of barbering; payment of wages, commissions, or
gratuities forbidden; operation of barber shop in connection with school
or college, prohibited.

71-219.03. Board of Barber Examiners; set fees; manner; annual report.

71-222.02. Board of Barber Examiners Fund; created; use; investment.
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71-202.01 Terms, defined.

For purposes of the Barber Act, unless the context otherwise requires:

(1) Barber shall mean any person who engages in the practice of any act of
barbering;

(2) Barber pole shall mean a cylinder or pole with alternating stripes of red,
white, and blue or any combination of them which run diagonally along the
length of the cylinder or pole;

(3) Barber shop shall mean an establishment or place of business properly
licensed as required by the act where one or more persons properly licensed
are engaged in the practice of barbering but shall not include barber schools or
colleges;

(4) Barber school or college shall mean an establishment properly licensed
and operated for the teaching and training of barber students;

(5) Board shall mean the Board of Barber Examiners;

(6) Manager shall mean a licensed barber having control of the barber shop
and of the persons working or employed therein;

(7) License shall mean a certificate of registration issued by the board;

(8) Barber instructor shall mean a teacher of the barber trade as provided in
the act;

(9) Assistant barber instructor shall mean a teacher of the barbering trade
registered as an assistant barber instructor as required by the act;

(10) Registered or licensed barber shall mean a person who has completed
the requirements to receive a certificate as a barber and to whom a certificate
has been issued;

(11) Secretary of the board shall mean the director appointed by the board
who shall keep a record of the proceedings of the board; and

(12) Student shall mean a person attending an approved, licensed barber
school or college, duly registered with the board as a student engaged in
learning and acquiring any and all of the practices of barbering, and who,
while learning, performs and assists any of the practices of barbering in a
barber school or college.

Source: Laws 1971, LB 1020, § 5; Laws 1978, LB 722, § 3; Laws 1983,
LB 87, § 15; Laws 1993, LB 226, § 3; Laws 2011, LB46, § 1.

71-208.01 School or college of barbering; payment of wages, commissions, or
gratuities forbidden; operation of barber shop in connection with school or
college, prohibited.

No school or college of barbering shall be approved by the Board of Barber
Examiners which shall pay any wages, commissions, or gratuities of any kind to
barber students for barber work while in training or while enrolled as students
in such school or college. No barber shop shall be operated by or in connection
with any barber school or college.

Source: Laws 1945, c. 166, § 1(2), p. 533; Laws 1957, c. 294, § 4, p. 1054;
Laws 1971, LB 1020, § 10; Laws 2011, LB46, § 2.

71-219.03 Board of Barber Examiners; set fees; manner; annual report.
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The Board of Barber Examiners shall set the fees at a level sufficient to
provide for all actual and necessary expenses and salaries of the board and in
such a manner that unnecessary surpluses are avoided. The board shall annual-
ly file a report with the Attorney General and the Legislative Fiscal Analyst
stating the amount of the fees set by the board. Such report shall be submitted
on or before July 1 of each year. The report submitted to the Legislative Fiscal
Analyst shall be submitted electronically.

Source: Laws 1975, LB 66, § 7; Laws 2012, LB782, § 102.

71-222.02 Board of Barber Examiners Fund; created; use; investment.

All funds collected in the administration of the Barber Act shall be remitted
to the State Treasurer for credit to the Board of Barber Examiners Fund which
is hereby created and which shall be expended only for the administration of
the act, except that transfers may be made from the fund to the General Fund
at the direction of the Legislature. Any money in the Board of Barber Examin-
ers Fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

Source: Laws 1963, c. 409, § 27, p. 1327; Laws 1969, c. 584, § 68, p.
2387; Laws 1995, LB 7, § 73; Laws 2009, First Spec. Sess., LB3,
§ 44.

Cross References

Fees, see sections 33-151 and 33-152.
Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 4
HEALTH CARE FACILITIES

Section

71-401. Act, how cited.

71-403. Definitions, where found.

71-408.01. Children’s day health service, defined.

71-413. Health care facility, defined.

71-415. Health care service, defined.

71-421. Intermediate care facility for persons with developmental disabilities,
defined.

71-428. Respite care service, defined.

71-434. License fees.

71-448. License; disciplinary action; grounds.

71-465. Repealed. Laws 2012, LB 782, § 253.

71-466. Religious residential facility; exemption from licensure and regulation.

71-467. General acute hospital; employees; influenza vaccinations;
tetanus-diphtheria-pertussis vaccine; duties; record.

71-468. Onsite vaccinations for influenza and pneumococcal disease.

71-469. Onsite vaccinations for diphtheria, tetanus, and pertussis.

71-401 Act, how cited.

Sections 71-401 to 71-469 shall be known and may be cited as the Health
Care Facility Licensure Act.

Source: Laws 2000, LB 819, § 1; Laws 2001, LB 398, § 65; Laws 2004,
LB 1005, § 41; Laws 2007, LB203, § 1; Laws 2009, LB288, § 31;
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Laws 2010, LB849, § 19; Laws 2010, LB999, § 1; Laws 2011,
LB34, § 1; Laws 2011, LB542, § 1; Laws 2012, LB1077, § 1;
Laws 2013, LB459, § 1.

71-403 Definitions, where found.

For purposes of the Health Care Facility Licensure Act, unless the context
otherwise requires, the definitions found in sections 71-404 to 71-431 shall
apply.

Source: Laws 2000, LB 819, § 3; Laws 2007, LB203, § 2; Laws 2010,
LB849, § 20.

71-408.01 Children’s day health service, defined.

(1) Children’s day health service means a person or any legal entity which
provides specialized care and treatment, including an array of social, medical,
rehabilitation, or other support services for a period of less than twenty-foun
consecutive hours in a community-based group program to twenty or more
persons under twenty-one years of age who require such services due to
medical dependence, birth trauma, congenital anomalies, developmental disor-
ders, or functional impairment.

(2) Children’s day health service does not include services provided under the
Developmental Disabilities Services Act.

Source: Laws 2010, LB849, § 21.

Cross References

Developmental Disabilities Services Act, see section 83-1201.

71-413 Health care facility, defined.

Health care facility means an ambulatory surgical center, an assisted-living
facility, a center or group home for the developmentally disabled, a critical
access hospital, a general acute hospital, a health clinic, a hospital, an interme-
diate care facility, an intermediate care facility for persons with developmental
disabilities, a long-term care hospital, a mental health center, a nursing facility,
a pharmacy, a psychiatric or mental hospital, a public health clinic, a rehabili-
tation hospital, a skilled nursing facility, or a substance abuse treatment center.

Source: Laws 2000, LB 819, § 13; Laws 2013, LB23, § 26.

71-415 Health care service, defined.

Health care service means an adult day service, a home health agency, a
hospice or hospice service, a respite care service, or beginning January 1, 2011,
a children’s day health service. Health care service does not include an in-home
personal services agency as defined in section 71-6501.

Source: Laws 2000, LB 819, § 15; Laws 2007, LB236, § 43; Laws 2010,
LB849, § 22.

71-421 Intermediate care facility for persons with developmental disabilities,

defined.

Intermediate care facility for persons with developmental disabilities means a
facility where shelter, food, and training or habilitation services, advice, coun-
seling, diagnosis, treatment, care, nursing care, or related services are provided
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for a period of more than twenty-four consecutive hours to four or more
persons residing at such facility who have a developmental disability.

Source: Laws 2000, LB 819, § 21; Laws 2013, LB23, § 27.

71-428 Respite care service, defined.

(1) Respite care service means a person or any legal entity that provides
short-term temporary care on an intermittent basis to persons with special
needs when the person’s primary caregiver is unavailable to provide such care.

(2) Respite care service does not include:

(a) A person or any legal entity which is licensed under the Health Care
Facility Licensure Act and which provides respite care services at the licensed
location;

(b) A person or legal entity which is licensed to provide child care to thirteen
or more children under the Child Care Licensing Act or which is licensed as a
residential child-caring agency under the Children’s Residential Facilities and
Placing Licensure Act;

(c) An agency that recruits, screens, or trains a person to provide respite
care;

(d) An agency that matches a respite care service or other providers of respite
care with a person with special needs, or refers a respite care service or other
providers of respite care to a person with special needs, unless the agency
receives compensation for such matching or referral from the service or
provider or from or on behalf of the person with special needs;

(e) A person who provides respite care to fewer than eight unrelated persons
in any seven-day period in his or her home or in the home of the recipient of
the respite care; or

(f) A nonprofit agency that provides group respite care for no more than eight
hours in any seven-day period.

Source: Laws 2000, LB 819, § 28; Laws 2002, LB 1062, § 40; Laws 2004,
LB 1005, § 43; Laws 2005, LB 2, § 1; Laws 2013, LB265, § 39.

Cross References

Child Care Licensing Act, see section 71-1908.
Children’s Residential Facilities and Placing Licensure Act, see section 71-1924.

71-434 License fees.

(1) Licensure activities under the Health Care Facility Licensure Act shall be
funded by license fees. An applicant for an initial or renewal license under
section 71-433 shall pay a license fee as provided in this section.

(2) License fees shall include a base fee of fifty dollars and an additional fee
based on:

(a) Variable costs to the department of inspections, architectural plan re-
views, and receiving and investigating complaints, including staff salaries,
travel, and other similar direct and indirect costs;

(b) The number of beds available to persons residing at the health care
facility;

(c) The program capacity of the health care facility or health care service; or

(d) Other relevant factors as determined by the department.
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Such additional fee shall be no more than two thousand six hundred dollars
for a hospital or a health clinic operating as an ambulatory surgical center, no
more than two thousand dollars for an assisted-living facility, a health clinic
providing hemodialysis or labor and delivery services, an intermediate care
facility, an intermediate care facility for persons with developmental disabili-
ties, a nursing facility, or a skilled nursing facility, no more than one thousand
dollars for home health agencies, hospice services, and centers for the develop-
mentally disabled, and no more than seven hundred dollars for all other health
care facilities and health care services.

(3) If the licensure application is denied, the license fee shall be returned to
the applicant, except that the department may retain up to twenty-five dollars
as an administrative fee and may retain the entire license fee if an inspection
has been completed prior to such denial.

(4) The department shall also collect the fee provided in subsection (1) of this
section for reinstatement of a license that has lapsed or has been suspended or
revoked. The department shall collect a fee of ten dollars for a duplicate
original license.

(5) The department shall collect a fee from any applicant or licensee request-
ing an informal conference with a representative peer review organization
under section 71-452 to cover all costs and expenses associated with such
conference.

(6) The department shall adopt and promulgate rules and regulations for the
establishment of license fees under this section.

(7) The department shall remit all license fees collected under this section to
the State Treasurer for credit to the Health and Human Services Cash Fund.
License fees collected under this section shall only be used for activities related
to the licensure of health care facilities and health care services.

Source: Laws 2000, LB 819, § 34; Laws 2002, LB 1062, § 42; Laws 2003,
LB 415, § 1; Laws 2005, LB 246, § 1; Laws 2007, LB203, § 4;
Laws 2007, LB296, § 371; Laws 2013, LB23, § 28.

71-448 License; disciplinary action; grounds.

The Division of Public Health of the Department of Health and Human
Services may take disciplinary action against a license issued under the Health
Care Facility Licensure Act on any of the following grounds:

(1) Violation of any of the provisions of the Assisted-Living Facility Act, the
Health Care Facility Licensure Act, the Nebraska Nursing Home Act, or the
rules and regulations adopted and promulgated under such acts;

(2) Committing or permitting, aiding, or abetting the commission of any
unlawful act;

(3) Conduct or practices detrimental to the health or safety of a person
residing in, served by, or employed at the health care facility or health care
service;

(4) A report from an accreditation body or public agency sanctioning,
modifying, terminating, or withdrawing the accreditation or certification of the
health care facility or health care service;

(5) Failure to allow an agent or employee of the Department of Health and
Human Services access to the health care facility or health care service for the
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purposes of inspection, investigation, or other information collection activities
necessary to carry out the duties of the Department of Health and Human
Services;

(6) Discrimination or retaliation against a person residing in, served by, or
employed at the health care facility or health care service who has submitted a
complaint or information to the Department of Health and Human Services;

(7) Discrimination or retaliation against a person residing in, served by, or
employed at the health care facility or health care service who has presented a
grievance or information to the office of the state long-term care ombudsman;

(8) Failure to allow a state long-term care ombudsman or an ombudsman
advocate access to the health care facility or health care service for the
purposes of investigation necessary to carry out the duties of the office of the
state long-term care ombudsman as specified in the rules and regulations
adopted and promulgated by the Department of Health and Human Services;

(9) Violation of the Emergency Box Drug Act;
(10) Failure to file a report required by section 38-1,127 or 71-552;
(11) Violation of the Medication Aide Act;

(12) Failure to file a report of suspected abuse or neglect as required by
sections 28-372 and 28-711; or

(13) Violation of the Automated Medication Systems Act.

Source: Laws 2000, LB 819, § 48; Laws 2004, LB 1005, § 44; Laws 2007,
LB296, § 373; Laws 2007, LB463, § 1181; Laws 2008, LB308,
§ 12; Laws 2011, LB591, § 4.

Cross References

Assisted-Living Facility Act, see section 71-5901.
Automated Medication Systems Act, sce section 71-2444.
Emergency Box Drug Act, see section 71-2410.
Medication Aide Act, see section 71-6718.

Nebraska Nursing Home Act, see section 71-6037.

71-465 Repealed. Laws 2012, LB 782, § 253.

71-466 Religious residential facility; exemption from licensure and regula-
tion.

Any facility which is used as a residence by members of an organization,
association, order, or society organized and operated for religious purposes,
which is not operated for financial gain or profit for the organization, associa-
tion, order, or society, and which serves as a residence only for such members
who in the exercise of their duties in the organization, association, order, or
society are required to participate in congregant living within such a facility is
exempt from the provisions of the Health Care Facility Licensure Act relating to
licensure or regulation of assisted-living facilities, intermediate care facilities,
and nursing facilities.

Source: Laws 2011, LB34, § 2.

71-467 General acute hospital; employees; influenza vaccinations; tetanus-
diphtheria-pertussis vaccine; duties; record.

(1) Each general acute hospital shall take all of the following actions in
accordance with the guidelines of the Centers for Disease Control and Preven-
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tion of the United States Public Health Service of the United States Department
of Health and Human Services as the guidelines existed on January 1, 2013:

(a) Annually offer onsite influenza vaccinations to all hospital employees;

(b) Offer to all hospital employees a single dose of tetanus-diphtheria-
pertussis vaccine if they have not previously received such vaccine and regard-
less of the time since their most recent vaccination with such vaccine; and

(¢) Require all hospital employees to be vaccinated against influenza, tetanus,
diphtheria, and pertussis, except that an employee may elect not to be vaccinat-

ed.

(2) The hospital shall keep a record of which hospital employees receive the
annual vaccination against influenza and a single dose of tetanus-diphtheria-
pertussis vaccine and which hospital employees do not receive such vaccina-
tions.

(3) This section shall not apply in individual cases when contraindicated or if]
a national shortage of the vaccine exists.

Source: Laws 2011, LB542, § 2; Laws 2013, LB458, § 1; Laws 2014,
LB859, § 1.
Effective date July 18, 2014.

71-468 Onsite vaccinations for influenza and pneumococcal disease.

In order to prevent, detect, and control pneumonia and influenza outbreaks
in Nebraska, each general acute hospital, intermediate care facility, nursing
facility, and skilled nursing facility shall annually, beginning no later than
October 1 and ending on the following April 1, offer onsite vaccinations for
influenza and pneumococcal disease to all residents and to all inpatients prior
to discharge, pursuant to procedures of the facility and in accordance with the
recommendations of the advisory committee on immunization practices of the
Centers for Disease Control and Prevention of the United States Public Health
Service of the United States Department of Health and Human Services as the
recommendations existed on January 1, 2012. This section shall not apply in
individual cases when contraindicated or if a national shortage of the vaccine
exists. Nothing in this section shall be construed to require any facility listed in
this section to cover the cost of a vaccination provided pursuant to this section.

Source: Laws 2012, LB1077, § 2; Laws 2014, LB859, § 2.
Effective date July 18, 2014.

71-469 Onsite vaccinations for diphtheria, tetanus, and pertussis.

In order to prevent, detect, and control diphtheria, tetanus, and pertussis in
Nebraska, each general acute hospital, intermediate care facility, nursing
facility, and skilled nursing facility shall offer onsite vaccinations for diphtheria,
tetanus, and pertussis to all residents and to all inpatients prior to discharge,
pursuant to procedures of the facility and in accordance with the recommenda-
tions of the advisory committee on immunization practices of the Centers for
Disease Control and Prevention of the United States Public Health Service of
the United States Department of Health and Human Services as the recommen-
dations existed on January 1, 2013. This section shall not apply in individual
cases when contraindicated or if a national shortage of the vaccine exists.
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Nothing in this section shall be construed to require any facility listed in this
section to bear the cost of a vaccination provided pursuant to this section.

Source: Laws 2013, LB459, § 2; Laws 2014, LB859, § 3.
Effective date July 18, 2014.

ARTICLE 5
DISEASES

(a) CONTAGIOUS, INFECTIOUS, AND MALIGNANT DISEASES

Section

71-503.01. Reports required; confidentiality; limitations on use; immunity.

71-503.02. Chlamydia or gonorrhea; prescription oral antibiotic drugs; powers of
medical professionals; restrictions.

71-503.03. Chlamydia or gonorrhea; prescription oral antibiotic drugs; rules and
regulations.

(b) ALZHEIMER'S SPECIAL CARE DISCLOSURE ACT
71-516.04. Facility; disclosures required; department; duties.
(e) IMMUNIZATION AND VACCINES

71-529. Statewide immunization action plan; department; powers.
() HUMAN IMMUNODEFICIENCY VIRUS INFECTION
71-531. Test; written informed consent required; anonymous testing; exemptions.
(h) EXCHANGE OF IMMUNIZATION INFORMATION
71-539. Legislative intent.
71-540. Immunization information; nondisclosure.
71-541. Immunization information system; immunization information; access; fee.
71-541.01. Immunization information system; established; purpose; access to records
authorized.
71-542. Immunization information system; immunization information;
confidentiality; violation; penalty.
71-543. Rules and regulations.
71-544. Immunity.
(k) SYNDROMIC SURVEILLANCE PROGRAM
71-552. Syndromic surveillance program; development; department set standards

for reporting by hospitals; additional powers of department; use,
confidentiality, and immunity; failure to make report; grounds for

discipline.
(I) NEWBORN CRITICAL CONGENITAL HEART DISEASE SCREENING ACT
71-553. Act, how cited.
71-554. Legislative findings.
71-555. Terms, defined.
71-556. Newborn; critical congenital heart disease screening; responsibilities.
71-557. Department; duties; rules and regulations.

(a) CONTAGIOUS, INFECTIOUS, AND MALIGNANT DISEASES

71-503.01 Reports required; confidentiality; limitations on use; immunity.

(1) Whenever any statute of the state, any ordinance or resolution of a
municipal corporation or political subdivision enacted pursuant to statute, or
any rule or regulation of an administrative agency adopted and promulgated
pursuant to statute allows medical practitioners or other persons to prescribe,
provide, or dispense prescription drugs pursuant to sections 71-503.02 and
71-503.03 or requires medical practitioners or other persons to report cases of
communicable diseases, including sexually transmitted diseases and other re-
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portable diseases, illnesses, or poisonings or to give notification of positive
laboratory findings to the Department of Health and Human Services or any
county or city board of health, local public health department established
pursuant to sections 71-1626 to 71-1636, city health department, local health
agency, or state or local public official exercising the duties and responsibilities
of any board of health or health department, such reports or notifications and
the resulting investigations and such prescription, provision, or dispensing of
prescription drugs and records pertaining thereto shall be confidential except
as provided in this section, shall not be subject to subpoena, and shall be
privileged and inadmissible in evidence in any legal proceeding of any kind or
character and shall not be disclosed to any other department or agency of the
State of Nebraska.

(2) In order to further the protection of public health, such reports, notifica-
tions, and prescription, provision, or dispensing of prescription drugs may be
disclosed by the Department of Health and Human Services, the official local
health department, and the person making such reports or notifications to the
Centers for Disease Control and Prevention of the Public Health Service of the
United States Department of Health and Human Services or its successor in
such a manner as to ensure that the identity of any individual cannot be
ascertained except as required for delivery of such prescription drugs pursuant
to sections 71-503.02 and 71-503.03. To further protect the public health, the
Department of Health and Human Services, the official local health depart-
ment, and the person making the report or notification may disclose to the
official state and local health departments of other states, territories, and the
District of Columbia such reports and notifications, including sufficient identifi-
cation and information so as to ensure that such investigations as deemed
necessary are made.

(3) The appropriate board, health department, agency, or official may: (a)
Publish analyses of reports, information, and the notifications described in
subsection (1) of this section for scientific and public health purposes in such a
manner as to ensure that the identity of any individual concerned cannot be
ascertained; (b) discuss the report or notification with the attending physician;
and (c) make such investigation as deemed necessary.

(4) Any medical practitioner, any official health department, the Department
of Health and Human Services, or any other person making such reports or
notifications or prescribing, providing, or dispensing such prescription drugs
pursuant to sections 71-503.02 and 71-503.03 shall be immune from suit for
slander or libel or breach of privileged communication based on any statements
contained in such reports and notifications or pursuant to prescription, provi-
sion, or dispensing of such prescription drugs.

Source: Laws 1967, c. 441, § 2, p. 1381; Laws 1986, LB 763, § 3; Laws
1988, LB 1012, § 8; Laws 1991, LB 703, § 25; Laws 1994, LB
819, § 3; Laws 1996, LB 1044, § 494; Laws 1997, LB 197, § 4;
Laws 2005, LB 301, § 13; Laws 2007, LB296, § 382; Laws 2013,
LB528, § 3.

71-503.02 Chlamydia or gonorrhea; prescription oral antibiotic drugs; pow-
ers of medical professionals; restrictions.

If a physician, a physician assistant, a nurse practitioner, or a certified nurse
midwife licensed under the Uniform Credentialing Act diagnoses a patient as
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having chlamydia or gonorrhea, the physician may prescribe, provide, or
dispense pursuant to section 38-2850 and the physician assistant, nurse practi-
tioner, or certified nurse midwife may prescribe or provide drug samples of
prescription oral antibiotic drugs to that patient’s sexual partner or partners
without examination of that patient’s partner or partners. Adequate directions
for use and medication guides, where applicable, shall be provided along with
additional prescription oral antibiotic drugs for any additional partner. The
physician, physician assistant, nurse practitioner, or certified nurse midwife
shall at the same time provide written information about chlamydia and
gonorrhea to the patient for the patient to provide to the partner or partners.
The oral antibiotic drugs prescribed, provided, or dispensed pursuant to this
section must be stored, dispensed, and labeled in accordance with federal and
state pharmacy laws and regulations. Prescriptions for the patient’s sexual
partner or partners must include the partner’s name. If the infected patient is
unwilling or unable to deliver such prescription oral antibiotic drugs to his or
her sexual partner or partners, such physician may prescribe, provide, or
dispense pursuant to section 38-2850 and such physician assistant, nurse
practitioner, or certified nurse midwife may prescribe or provide samples of the
prescription oral antibiotic drugs for delivery to such partner, if such practi-
tioner has sufficient locating information.

Source: Laws 2013, LB528, § 1.

Cross References

Uniform Credentialing Act, see section 38-101.

71-503.03 Chlamydia or gonorrhea; prescription oral antibiotic drugs; rules
and regulations.

The Department of Health and Human Services may adopt and promulgate
rules and regulations to carry out section 71-503.02.

Source: Laws 2013, LB528, § 2.

(b) ALZHEIMER'’S SPECIAL CARE DISCLOSURE ACT

71-516.04 Facility; disclosures required; department; duties.

Any facility which offers to provide or provides care for persons with
Alzheimer’s disease, dementia, or a related disorder by means of an Alzheimer’s
special care unit shall disclose the form of care or treatment provided that
distinguishes such form as being especially applicable to or suitable for such
persons. The disclosure shall be made to the Department of Health and Human
Services and to any person seeking placement within an Alzheimer’s special
care unit. The department shall examine all such disclosures in the records of
the department as part of the facility’s license renewal procedure at the time of
licensure or relicensure.

The information disclosed shall explain the additional care provided in each
of the following areas:

(1) The Alzheimer’s special care unit’s written statement of its overall philoso-
phy and mission which reflects the needs of residents afflicted with Alzheimer’s
disease, dementia, or a related disorder;

(2) The process and criteria for placement in, transfer to, or discharge from
the unit;
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(3) The process used for assessment and establishment of the plan of care and
its implementation, including the method by which the plan of care evolves and
is responsive to changes in condition;

(4) Staff training and continuing education practices which shall include, but
not be limited to, four hours annually for direct care staff. Such training shall
include topics pertaining to the form of care or treatment set forth in the
disclosure described in this section. The requirement in this subdivision shall
not be construed to increase the aggregate hourly training requirements of the
Alzheimer’s special care unit;

(5) The physical environment and design features appropriate to support the
functioning of cognitively impaired adult residents;

(6) The frequency and types of resident activities;

(7) The involvement of families and the availability of family support pro-
grams; and

(8) The costs of care and any additional fees.

Source: Laws 1994, LB 1210, § 165; Laws 1996, LB 1044, § 501; Laws
2007, LB296, § 389; Laws 2010, LB849, § 23.

(e) IMMUNIZATION AND VACCINES

71-529 Statewide immunization action plan; department; powers.

The Department of Health and Human Services may participate in the
national efforts described in sections 71-527 and 71-528 and may develop a
statewide immunization action plan which is comprehensive in scope and
reflects contributions from a broad base of providers and consumers. In order
to implement the statewide immunization action plan, the department may:

(1) Actively seek the participation and commitment of the public, health care
professionals and facilities, the educational community, and community organi-
zations in a comprehensive program to ensure that the state’s children are
appropriately immunized;

(2) Apply for and receive public and private awards to purchase vaccines and
to administer a statewide comprehensive program;

(3) Provide immunization information and education to the public, parents,
health care providers, and educators to establish and maintain a high level of
awareness and demand for immunization by parents;

(4) Assist parents, health care providers, and communities in developing
systems, including demonstration and pilot projects, which emphasize well-
child care and the use of private practitioners and which improve the availabili-
ty of immunization and improve management of immunization delivery so as to
ensure the adequacy of the vaccine delivery system;

(5) Evaluate the effectiveness of these statewide efforts, conduct ongoing
measurement of children’s immunization status, identify children at special risk
for deficiencies in immunization, and report on the activities of the statewide
immunization program annually to the Legislature and the citizens of Nebras-
ka. The report submitted to the Legislature shall be submitted electronically;

(6) Recognize persons who volunteer their efforts towards achieving the goal
of providing immunization of the children of Nebraska and in meeting the

2605 2014 Cumulative Supplement



§71-529 PUBLIC HEALTH AND WELFARE

Healthy People 2000 objective of series-complete immunization coverage for
ninety percent or more of United States children by their second birthday;

(7) Establish a statewide program to immunize Nebraska children from birth
up to six years of age against measles, mumps, rubella, poliomyelitis, diphthe-
ria, pertussis, tetanus, hepatitis B, and haemophilus influenzae type B. The
program shall serve children who are not otherwise eligible for childhood
immunization coverage with medicaid or other federal funds or are not covered
by private third-party payment; and

(8) Contract to provide vaccine under the statewide program authorized
under subdivision (7) of this section without cost to health care providers
subject to the following conditions:

(a) In order to receive vaccine without cost, health care providers shall not
charge for the cost of the vaccine. Health care providers may charge a fee for
the administration of the vaccine but may not deny service because of the
parent’s or guardian’s inability to pay such fee. Fees for administration of the
vaccine shall be negotiated between the department and the health care
provider, shall be uniform among participating providers, and shall be no more
than the cost ceiling for the region in which Nebraska is included as set by the
Secretary of the United States Department of Health and Human Services for
the Vaccines for Children Program authorized by the Omnibus Budget Recon-
ciliation Act of 1993;

(b) Health care providers shall administer vaccines according to the schedule
recommended by the Advisory Committee on Immunization Practices of the
Centers for Disease Control and Prevention or by the American Academy of
Pediatrics unless in the provider’s medical judgment, subject to accepted
medical practice, such compliance is medically inappropriate; and

(c) Health care providers shall maintain records on immunizations as pre-
scribed by this section for inspection and audit by the Department of Health
and Human Services or the Auditor of Public Accounts, including responses by
parents or guardians to simple screening questions related to payment coverage
by public or private third-party payors, identification of the administration fee
as separate from any other cost charged for other services provided at the same
time the vaccination service is provided, and other information as determined
by the department to be necessary to comply with subdivision (5) of this
section. Such immunization records may also be used for information exchange
as provided in sections 71-539 to 71-544.

Source: Laws 1992, LB 431, § 4; Laws 1994, LB 1223, § 32; Laws 1996,
LB 1044, § 508; Laws 1998, LB 1063, § 17; Laws 2005, LB 301,
§ 20; Laws 2007, LB296, § 396; Laws 2011, LB591, § 5; Laws
2012, LB782, § 103.

() HUMAN IMMUNODEFICIENCY VIRUS INFECTION

71-531 Test; written informed consent required; anonymous testing; exemp-
tions.

(1)(a) No person may be tested for the presence of the human immunodefici-
ency virus infection unless he or she has given written informed consent for the
performance of such test. The written informed consent shall provide an
explanation of human immunodeficiency virus infection and the meaning of
both positive and negative test results.
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(b) If a person signs a general consent form for the performance of medical
tests or procedures which informs the person that a test for the presence of the
human immunodeficiency virus infection may be performed and that the
person may refuse to have such test performed, the signing of an additional
consent for the specific purpose of consenting to a test related to human
immunodeficiency virus is not required during the time in which the general
consent form is in effect.

(2) If a person is unable to provide consent, the person’s legal representative
may provide consent. If the person’s legal representative cannot be located or is
unavailable, a health care provider may authorize the test when the test results
are necessary for diagnostic purposes to provide appropriate medical care.

(3) A person seeking a human immunodeficiency virus test shall have the
right to remain anonymous. A health care provider shall confidentially refer
such person to a site which provides anonymous testing.

(4) This section shall not apply to:

(a) The performance by a health care provider or a health facility of a human
immunodeficiency virus test when the health care provider or health facility
procures, processes, distributes, or uses a human body part for a purpose
specified under the Revised Uniform Anatomical Gift Act and such test is
necessary to assure medical acceptability of such gift for the purposes intended;

(b) The performance by a health care provider or a health facility of a human
immunodeficiency virus test when such test is performed with the consent and
written authorization of the person being tested and such test is for insurance
underwriting purposes, written information about the human immunodeficien-
cy virus is provided, including, but not limited to, the identification and
reduction of risks, the person is informed of the result of such test, and when
the result is positive, the person is referred for posttest counseling;

(¢c) The performance of a human immunodeficiency virus test by licensed
medical personnel of the Department of Correctional Services when the subject
of the test is committed to such department. Posttest counseling shall be
required for the subject if the test is positive. A person committed to the
Department of Correctional Services shall be informed by the department (i) if]
he or she is being tested for the human immunodeficiency virus, (ii) that
education shall be provided to him or her about the human immunodeficiency
virus, including, but not limited to, the identification and reduction of risks, and
(iii) of the test result and the meaning of such result;

(d) Human immunodeficiency virus home collection kits licensed by the
federal Food and Drug Administration; or

(e) The performance of a human immunodeficiency virus test performed
pursuant to section 29-2290 or sections 71-507 to 71-513 or 71-514.01 to
71-514.05.

Source: Laws 1994, LB 819, § 5; Laws 1997, LB 194, § 1; Laws 2009,
LB288, § 33; Laws 2010, LB1036, § 35.

Cross References

Revised Uniform Anatomical Gift Act, see section 71-4824.

(h) EXCHANGE OF IMMUNIZATION INFORMATION

71-539 Legislative intent.
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It is the intent of the Legislature that sections 71-539 to 71-544 provide for
the exchange of immunization information between health care professionals,
health care facilities, health care services, schools, postsecondary educational
institutions, licensed child care facilities, electronic health-record systems,
public health departments, health departments of other states, Indian health
services, and tribes for the purpose of protecting the public health by facilitat-
ing age-appropriate immunizations which will minimize the risk of outbreak of
vaccine-preventable diseases.

Source: Laws 1998, LB 1063, § 11; Laws 2011, LB591, § 6.

71-540 Immunization information; nondisclosure.

All immunization information may be shared with the Department of Health
and Human Services and entered into the central data base created pursuant to
section 71-541.01. A patient or, if the patient is a minor, the patient’s parent or
legal guardian may deny access under sections 71-539 to 71-544 to the patient’s
immunization information by signing a nondisclosure form with the profession-
al or entity which provided the immunization and with the department. The
nondisclosure form shall be kept with the immunization information of the
patient, and such immunization information is considered restricted immuniza-
tion information.

Source: Laws 1998, LB 1063, § 12; Laws 2011, LB591, § 8.

71-541 Immunization information system; immunization information; ac-
cess; fee.

Any person or entity authorized under section 71-541.01 to access immuniza-
tion information in the immunization information system established pursuant
to section 71-541.01 may access such information pursuant to rules and
regulations of the Department of Health and Human Services for purposes of
direct patient care, public health activities, or enrollment in school or child
care services. The unrestricted immunization information shared may include,
but is not limited to, the patient’s name and date of birth, the dates and vaccine
types administered, and any immunization information obtained from other
sources. A person or entity listed in section 71-539 which provides immuniza-
tion information to a licensed child care program, a school, or a postsecondary
educational institution may charge a reasonable fee to recover the cost of
providing such immunization information.

Source: Laws 1998, LB 1063, § 13; Laws 2000, LB 1115, § 25; Laws
2005, LB 256, § 34; Laws 2007, LB296, § 398; Laws 2011,
LB591, § 9.

71-541.01 Immunization information system; established; purpose; access to
records authorized.

The Department of Health and Human Services shall establish an immuniza-
tion information system for the purpose of providing a central data base of
immunization information which can be accessed pursuant to rules and regula-
tions of the department by any person or entity listed in section 71-539, by a
patient, and by a patient’s parent or legal guardian if the patient is a minor on
under guardianship. In order to facilitate operation of the immunization

2014 Cumulative Supplement 2608



DISEASES § 71-552

information system, the department shall provide the system with access to all
records of the department, including, but not limited to, vital records.

Source: Laws 2011, LB591, § 7.

71-542 Immunization information system; immunization information; confi-
dentiality; violation; penalty.

Immunization information in the immunization information system estab-
lished pursuant to section 71-541.01 is confidential, and unrestricted immuni-
zation information may only be accessed pursuant to rules and regulations of
the Department of Health and Human Services. Unauthorized public disclosure
of such confidential information is a Class III misdemeanor.

Source: Laws 1998, LB 1063, § 14; Laws 2004, LB 1005, § 54; Laws
2011, LB591, § 10.

71-543 Rules and regulations.

The Department of Health and Human Services may adopt and promulgate
rules and regulations to implement sections 71-539 to 71-544, including proce-
dures and methods for and limitations on access to and security and confiden-
tiality of the immunization information.

Source: Laws 1998, LB 1063, § 15; Laws 2007, LB296, § 399; Laws 2011,
LB591, § 11.

71-544 Immunity.

Any person who receives or releases immunization information in the form
and manner prescribed in sections 71-539 to 71-544 and any rules and
regulations which may be adopted and promulgated pursuant to sections
71-539 to 71-544 is not civilly or criminally liable for such receipt or release.

Source: Laws 1998, LB 1063, § 16; Laws 2011, LB591, § 12.

(k) SYNDROMIC SURVEILLANCE PROGRAM

71-552 Syndromic surveillance program; development; department set stan-
dards for reporting by hospitals; additional powers of department; use, confi-
dentiality, and immunity; failure to make report; grounds for discipline.

(1) For purposes of protecting the public health and tracking the impact of
disease prevention strategies intended to lower the cost of health care, the
Department of Health and Human Services shall develop a syndromic surveil-
lance program that respects patient privacy and benefits from advances in both
electronic health records and electronic health information exchange. The
syndromic surveillance program shall include the monitoring, detection, and
investigation of public health threats from (a) intentional or accidental use or
misuse of chemical, biological, radiological, or nuclear agents, (b) clusters or
outbreaks of infectious or communicable diseases, and (c) noninfectious causes
of illness.

(2) The department shall adopt and promulgate rules and regulations setting
standards for syndromic surveillance reporting by hospitals. The standards
shall specify (a) the syndromic surveillance data elements required to be
reported for all encounters, which shall include at a minimum the date of the
encounter and the patient’s gender, date of birth, chief complaint or reason for
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encounter, home zip code, unique record identifier, and discharge diagnoses
and (b) the manner of reporting.

(3) The department may require, by rule and regulation, syndromic surveil-
lance reporting by other health care facilities or any person issued a credential
by the department.

(4) The department shall establish, by rule and regulation, a schedule for the
implementation of full electronic reporting of all syndromic surveillance data
elements. The schedule shall take into consideration the number of data
elements already reported by the facility or person, the capacity of the facility,
or person to electronically report the remaining elements, the funding available
for implementation, and other relevant factors, including improved efficiencies
and resulting benefits to the reporting facility or person.

(5) The use, confidentiality, and immunity provisions of section 71-503.01
apply to syndromic surveillance data reports.

(6) Failure to provide a report under this section or the rules and regulations
is grounds for discipline of a credential issued by the department.

Source: Laws 2011, LB591, § 1.

(1) NEWBORN CRITICAL CONGENITAL HEART
DISEASE SCREENING ACT
71-553 Act, how cited.

Sections 71-553 to 71-557 shall be known and may be cited as the Newborn
Critical Congenital Heart Disease Screening Act.

Source: Laws 2013, LB225, § 1.

71-554 Legislative findings.
The Legislature finds that:
(1) Critical congenital heart disease is among the most common birth defects;

(2) Critical congenital heart disease is the leading cause of death for infants
born with a birth defect;

(3) A major cause of infant mortality as a result of critical congenital heart
disease is that a significant number of newborns affected are not diagnosed in
the newborn nursery as having critical congenital heart disease; and

(4) An effective mechanism for critical congenital heart disease screening of
newborns can reduce infant mortality.

Source: Laws 2013, LB225, § 2.

71-555 Terms, defined.

For purposes of the Newborn Critical Congenital Heart Disease Screening
Act:

(1) Birthing facility means a hospital or other health care facility in this state
which provides birthing and newborn care services;

(2) Critical congenital heart disease screening means a testing procedure or
procedures intended to detect hypoplastic left heart syndrome, pulmonary
atresia, tetralogy of Fallot, total anomalous pulmonary venous return, transpo-
sition of the great arteries, tricuspid atresia, and truncus arteriosus;
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(3) Department means the Department of Health and Human Services;
(4) Newborn means a child from birth through twenty-nine days old; and

(5) Parent means a natural parent, a stepparent, an adoptive parent, a legal
guardian, or any other legal custodian of a child.

Source: Laws 2013, LB225, § 3.

71-556 Newborn; critical congenital heart disease screening; responsibilities.

(1) All newborns in this state shall undergo critical congenital heart disease
screening in accordance with standards determined in rules and regulations
adopted and promulgated by the department.

(2) For deliveries in a birthing facility, the birthing facility shall develop and
implement policies to cause the screening of the newborn and the reporting of
the results to the newborn’s health care provider in accordance with standards
adopted pursuant to subsection (1) of this section.

(3) For deliveries that are planned outside of a birthing facility, the prenatal
care provider shall inform the parent of the importance of critical congenital
heart disease screening and the requirement for all newborns to be screened.
The parent shall be responsible for causing the screening to be performed
within the period and in the manner prescribed by the department.

(4) For a birth that does not take place in a birthing facility, whether or not
there is a prenatal care provider, and the newborn is not admitted to a birthing
facility, the person registering such birth shall be responsible for obtaining
critical congenital heart disease screening for the newborn within the period
and in the manner prescribed by the department.

Source: Laws 2013, LB225, § 4.

71-557 Department; duties; rules and regulations.
The department shall:

(1) In consultation with a panel of persons having expertise in the field of]
critical congenital heart disease screening, develop approved methods of criti-
cal congenital heart disease screening;

(2) Apply for all available federal funding to carry out the Newborn Critical
Congenital Heart Disease Screening Act; and

(3) Adopt and promulgate rules and regulations necessary to implement the
act.

Source: Laws 2013, LB225, § 5.

ARTICLE 6
VITAL STATISTICS

Section

71-605. Death certificate; cause of death; sudden infant death syndrome; how treated;
cremation, disinterment, or transit permits; how executed; filing;
requirements.

71-612. Department; certificates; copies; fees; waiver of fees, when; search of death
certificates; fee; access; petty cash fund; authorized.

71-615. Annulments or dissolutions of marriage; monthly reports; duty of clerk of
district court.

71-605 Death certificate; cause of death; sudden infant death syndrome; how
treated; cremation, disinterment, or transit permits; how executed; filing;
requirements.

2611 2014 Cumulative Supplement



§ 71-605 PUBLIC HEALTH AND WELFARE

(1) The funeral director and embalmer in charge of the funeral of any person
dying in the State of Nebraska shall cause a certificate of death to be filled out
with all the particulars contained in the standard form adopted and promulgat-
ed by the department. Such standard form shall include a space for veteran
status and the period of service in the armed forces of the United States and a
statement of the cause of death made by a person holding a valid license as a
physician, physician assistant, or nurse practitioner who last attended the
deceased. The standard form shall also include the deceased’s social security
number. Death and fetal death certificates shall be completed by the funeral
directors and embalmers and physicians, physician assistants, or nurse practi-
tioners for the purpose of filing with the department and providing child
support enforcement information pursuant to section 43-3340.

(2) The physician, physician assistant, or nurse practitioner shall have the
responsibility and duty to complete and sign in his or her own handwriting on
by electronic means pursuant to section 71-603.01, within twenty-four hours
from the time of death, that part of the certificate of death entitled medical
certificate of death. In the case of a death when no person licensed as a
physician, physician assistant, or nurse practitioner was in attendance, the
funeral director and embalmer shall refer the case to the county attorney who
shall have the responsibility and duty to complete and sign the death certificate
in his or her own handwriting or by electronic means pursuant to section
71-603.01.

No cause of death shall be certified in the case of the sudden and unexpected
death of a child between the ages of one week and three years until an autopsy
is performed at county expense by a qualified pathologist pursuant to section
23-1824. The parents or guardian shall be notified of the results of the autopsy
by their physician, physician assistant, nurse practitioner, community health
official, or county coroner within forty-eight hours. The term sudden infant
death syndrome shall be entered on the death certificate as the principal cause
of death when the term is appropriately descriptive of the pathology findings
and circumstances surrounding the death of a child.

If the circumstances show it possible that death was caused by neglect,
violence, or any unlawful means, the case shall be referred to the county
attorney for investigation and certification. The county attorney shall, within
twenty-four hours after taking charge of the case, state the cause of death as
ascertained, giving as far as possible the means or instrument which produced
the death. All death certificates shall show clearly the cause, disease, or
sequence of causes ending in death. If the cause of death cannot be determined
within the period of time stated above, the death certificate shall be filed to
establish the fact of death. As soon as possible thereafter, and not more than six
weeks later, supplemental information as to the cause, disease, or sequence of
causes ending in death shall be filed with the department to complete the
record. For all certificates stated in terms that are indefinite, insufficient, or
unsatisfactory for classification, inquiry shall be made to the person completing
the certificate to secure the necessary information to correct or complete the
record.

(3) A completed death certificate shall be filed with the department within
five business days after the date of death. If it is impossible to complete the
certificate of death within five business days, the funeral director and embalmer
shall notify the department of the reason for the delay and file the certificate as
soon as possible.
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(4) Before any dead human body may be cremated, a cremation permit shall
first be signed by the county attorney, or by his or her authorized representative
as designated by the county attorney in writing, of the county in which the
death occurred on a form prescribed and furnished by the department.

(5) A permit for disinterment shall be required prior to disinterment of a dead
human body. The permit shall be issued by the department to a licensed funeral
director and embalmer upon proper application. The request for disinterment
shall be made by the person listed in section 30-2223 or a county attorney on a
form furnished by the department. The application shall be signed by the
funeral director and embalmer who will be directly supervising the disinter-
ment. When the disinterment occurs, the funeral director and embalmer shall
sign the permit giving the date of disinterment and file the permit with the
department within ten days of the disinterment.

(6) When a request is made under subsection (5) of this section for the
disinterment of more than one dead human body, an order from a court of
competent jurisdiction shall be submitted to the department prior to the
issuance of a permit for disinterment. The order shall include, but not be
limited to, the number of bodies to be disinterred if that number can be
ascertained, the method and details of transportation of the disinterred bodies,
the place of reinterment, and the reason for disinterment. No sexton or other
person in charge of a cemetery shall allow the disinterment of a body without
first receiving from the department a disinterment permit properly completed.

(7) No dead human body shall be removed from the state for final disposition
without a transit permit issued by the funeral director and embalmer having
charge of the body in Nebraska, except that when the death is subject to
investigation, the transit permit shall not be issued by the funeral director and
embalmer without authorization of the county attorney of the county in which
the death occurred. No agent of any transportation company shall allow the
shipment of any body without the properly completed transit permit prepared
in duplicate.

(8) The interment, disinterment, or reinterment of a dead human body shall
be performed under the direct supervision of a licensed funeral director and
embalmer, except that hospital disposition may be made of the remains of a
child born dead pursuant to section 71-20,121.

(9) All transit permits issued in accordance with the law of the place where
the death occurred in a state other than Nebraska shall be signed by the funeral
director and embalmer in charge of burial and forwarded to the department
within five business days after the interment takes place.

Source: Laws 1921, c. 253, § 2, p. 863; C.S.1922, § 8233; Laws 1927, c.
166, § 3, p. 449; C.S.1929, § 71-2405; R.S.1943, § 71-605; Laws
1949, c. 202, § 1, p. 585; Laws 1953, c. 241, § 1, p. 830; Laws
1961, c. 341, § 3, p. 1091; Laws 1965, c. 418, § 3, p. 1335; Laws
1973, LB 29, § 1; Laws 1978, LB 605, § 1; Laws 1985, LB 42,
§ 3; Laws 1989, LB 344, § 10; Laws 1993, LB 187, § 8; Laws
1996, LB 1044, § 517; Laws 1997, LB 307, § 137; Laws 1997, LB
752, § 172; Laws 1999, LB 46, § 4; Laws 2003, LB 95, § 33;
Laws 2005, LB 54, § 14; Laws 2005, LB 301, § 25; Laws 2007,
LB463, § 1184; Laws 2009, LB195, § 68; Laws 2012, LB1042,
§ 4; Laws 2014, LB998, § 14.

Effective date April 10, 2014.
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Cross References

For authority of chiropractors to sign death certificates, see section 38-811.
For authority of physician assistants to sign death certificates, see section 38-2047.
Organ and tissue donation, notation required, see section 71-4816.

71-612 Department; certificates; copies; fees; waiver of fees, when; search of
death certificates; fee; access; petty cash fund; authorized.

(1) The department, as the State Registrar, shall preserve permanently and
index all certificates received. The department shall supply to any applicant for
any proper purpose, as defined by rules and regulations of the department, a
certified copy of the record of any birth, death, marriage, annulment, or
dissolution of marriage or an abstract of marriage. The department shall supply
a copy of a public vital record for viewing purposes at its office upon an
application signed by the applicant and upon proof of the identity of the
applicant. The application may include the name, address, and telephone
number of the applicant, purpose for viewing each record, and other informa-
tion as may be prescribed by the department by rules and regulations to protect
the integrity of vital records and prevent their fraudulent use. Except as
provided in subsections (2), (3), (5), (6), and (7) of this section, the department
shall be entitled to charge and collect in advance a fee of sixteen dollars to be
paid by the applicant for each certified copy or abstract of marriage supplied to
the applicant or for any search made at the applicant’s request for access to or
a certified copy of any record or abstract of marriage, whether or not the
record or abstract is found on file with the department.

(2) The department shall, free of charge, search for and furnish a certified
copy of any record or abstract of marriage on file with the department upon the
request of (a) the United States Department of Veterans Affairs or any lawful
service organization empowered to represent veterans if the copy of the record
or abstract of marriage is to be issued, for the welfare of any member on
veteran of the armed forces of the United States or in the interests of any
member of his or her family, in connection with a claim growing out of service
in the armed forces of the nation or (b) the Military Department.

(3) The department may, free of charge, search for and furnish a certified
copy of any record or abstract of marriage on file with the department when in
the opinion of the department it would be a hardship for the claimant of old
age, survivors, or disability benefits under the federal Social Security Act to pay
the fee provided in this section.

(4) A strict account shall be kept of all funds received by the department.
Funds received pursuant to subsections (1), (5), (6), and (8) of this section shall
be remitted to the State Treasurer for credit to the Health and Human Services
Cash Fund. Money credited to the fund pursuant to this section shall be used
for the purpose of administering the laws relating to vital statistics and may be
used to create a petty cash fund administered by the department to facilitate the
payment of refunds to individuals who apply for copies or abstracts of records.
The petty cash fund shall be subject to section 81-104.01, except that the
amount in the petty cash fund shall not be less than twenty-five dollars nor
more than one thousand dollars.

(5) The department shall, upon request, conduct a search of death certificates
for stated individuals for the Nebraska Medical Association or any of its allied
medical societies or any inhospital staff committee pursuant to sections 71-3401
to 71-3403. If such death certificate is found, the department shall provide a
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noncertified copy. The department shall charge a fee for each search or copy
sufficient to cover its actual direct costs, except that the fee shall not exceed
three dollars per individual search or copy requested.

(6) The department may permit use of data from vital records for statistical
or research purposes under section 71-602 or disclose data from certificates on
records to federal, state, county, or municipal agencies of government for use in
administration of their official duties and charge and collect a fee that will
recover the department’s cost of production of the data. The department may
provide access to public vital records for viewing purposes by electronic means,
if available, under security provisions which shall assure the integrity and
security of the records and data base and shall charge and collect a fee that
shall recover the department’s costs.

(7) In addition to the fees charged under subsection (1) of this section, the
department shall charge and collect an additional fee of one dollar for any
certified copy of the record of any birth or for any search made at the
applicant’s request for access to or a certified copy of any such record, whether
or not the record is found on file with the department. Any county containing a
city of the metropolitan class which has an established city-county or county
health department pursuant to sections 71-1626 to 71-1636 which has an
established system of registering births and deaths shall charge and collect in
advance a fee of one dollar for any certified copy of the record of any birth or
for any search made at the applicant’s request for such record, whether or not
the record is found on file with the county. All fees collected under this
subsection shall be remitted to the State Treasurer for credit to the Nebraska
Child Abuse Prevention Fund.

(8) The department shall not charge other state agencies the fees authorized
under subsections (1) and (7) of this section for automated review of any
certificates or abstracts of marriage. The department shall charge and collect a
fee from other state agencies for such automated review that will recover the
department’s cost.

Source: Laws 1919, c. 190, tit. VI, art. II, div. IX, § 14, p. 784; Laws 1921,
c. 73, 8 1, p. 272; C.S.1922, § 8244; Laws 1927, c. 166, § 9, p.
451; C.S.1929, § 71-2416; Laws 1941, c. 140, § 10, p. 554;
C.S.Supp.,1941, § 71-2416; Laws 1943, c. 147, § 1, p. 532; R.S.
1943, § 71-612; Laws 1951, c. 229, § 1, p. 830; Laws 1959, c.
323,8 1, p. 1180; Laws 1963, c. 410, § 1, p. 1330; Laws 1965, c.
418, 8§ 6, p. 1338; Laws 1965, c. 419, § 2, p. 1342; Laws 1973, LB
583, § 8; Laws 1983, LB 617, § 14; Laws 1985, LB 42, § 7; Laws
1986, LB 333, § 9; Laws 1989, LB 344, § 12; Laws 1991, LB 703,
§ 30; Laws 1992, LB 1019, § 50; Laws 1993, LB 536, § 63; Laws
1995, LB 406, § 32; Laws 1996, LB 1044, § 524; Laws 1997, LB
307, § 140; Laws 2002, Second Spec. Sess., LB 48, § 3; Laws
2004, LB 1005, § 56; Laws 2006, LB 994, § 86; Laws 2006, LB
1115, § 39; Laws 2007, LB296, § 413; Laws 2014, LB994, § 1.
Operative date July 1, 2014.

71-615 Annulments or dissolutions of marriage; monthly reports; duty of
clerk of district court.

On or before the fifth day of each month, the clerk of the district court of
each county shall make and return to the department, upon suitable forms
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furnished by the department, a statement of each action for annulment or
dissolution of marriage granted in the court of which he or she is clerk during
the preceding calendar month. The information requested by the department
shall be furnished by the plaintiff or his or her legal representative and
presented to the clerk of the court with the complaint. If, after reasonable
attempts are made by the plaintiff or his or her legal representative to attain
such information, the information is unavailable, the designation unknown
shall be accepted by the department. If no annulments or dissolutions of
marriage were granted in the county during the preceding month, a card
furnished by the department indicating such information shall be submitted on
or before the fifth day of each month to the department.

Source: Laws 1919, c. 190, tit. VI, art. II, div. IX, § 18, p. 785; C.S.1922,
§ 8248; Laws 1927, c. 166, § 11, p. 452; C.S.1929, § 71-2419;
R.S.1943, § 71-615; Laws 1959, c. 323, § 3, p. 1181; Laws 1967,
c. 443, § 2, p. 1384; Laws 1967, c. 444, § 2, p. 1386; Laws 1977,
LB 73, § 2; Laws 1989, LB 344, § 13; Laws 1996, LB 1044,
§ 526; Laws 1996, LB 1296, § 28; Laws 1997, LB 229, § 40;
Laws 2007, LB296, § 415; Laws 2012, LB904, § 1.

ARTICLE 7
WOMEN'’S HEALTH

Section
71-707. Report.

71-707 Report.

The Department of Health and Human Services shall issue an annual report
to the Governor and the Legislature on September 1 for the preceding fiscal
year’s activities of the Women’s Health Initiative of Nebraska. The report
submitted to the Legislature shall be submitted electronically. The report shall
include progress reports on any programs, activities, or educational promotions
that were undertaken by the initiative. The report shall also include a status
report on women’s health in Nebraska and any results achieved by the initia-
tive.

Source: Laws 2000, LB 480, § 7; Laws 2005, LB 301, § 34; Laws 2007,
LB296, § 453; Laws 2012, LB782, § 104.

ARTICLE 8
BEHAVIORAL HEALTH SERVICES

Section

71-801. Nebraska Behavioral Health Services Act; act, how cited.

71-802. Purposes of act.

71-804. Terms, defined.

71-806. Division; powers and duties; rules and regulations.

71-809. Regional behavioral health authority; behavioral health services; powers and
duties.

71-810. Division; community-based behavioral health services; duties; reduce or
discontinue regional center behavioral health services; powers and duties.

71-816. Repealed. Laws 2013, LB 6, § 16.

71-817. Transferred to section 9-1006.

71-824. Post-adoption and post-guardianship case management services; notice;
administration; evaluation.

71-825. Annual report; contents.
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Section

71-827. Children’s Behavioral Health Oversight Committee of the Legislature; created;
members; duties; meetings; report.

71-830. Behavioral Health Education Center; created; administration; duties; report.

71-831. Contracts and agreements; department; duties.

71-801 Nebraska Behavioral Health Services Act; act, how cited.

Sections 71-801 to 71-831 shall be known and may be cited as the Nebraska
Behavioral Health Services Act.

Source: Laws 2004, LB 1083, § 1; Laws 2006, LB 994, § 91; Laws 2009,
LB154, § 17; Laws 2009, LB603, § 3; Laws 2012, LB1158, § 3.

71-802 Purposes of act.

The purposes of the Nebraska Behavioral Health Services Act are to: (1)
Reorganize statutes relating to the provision of publicly funded behavioral
health services; (2) provide for the organization and administration of the
public behavioral health system within the department; (3) rename mental
health regions as behavioral health regions; (4) provide for the naming of
regional behavioral health authorities and ongoing activities of regional govern-
ing boards; (5) reorganize and rename the State Mental Health Planning and
Evaluation Council and the State Alcoholism and Drug Abuse Advisory Com-
mittee; (6) change and add provisions relating to development of community-
based behavioral health services and funding for behavioral health services;
and (7) authorize the closure of regional centers.

Source: Laws 2004, LB 1083, § 2; Laws 2006, LB 994, § 92; Laws 2013,
LBe6, § 12.

71-804 Terms, defined.
For purposes of the Nebraska Behavioral Health Services Act:

(1) Behavioral health disorder means mental illness or alcoholism, drug
abuse, or other addictive disorder;

(2) Behavioral health region means a behavioral health region established in
section 71-807;

(3) Behavioral health services means services, including, but not limited to,
consumer-provided services, support services, inpatient and outpatient services,
and residential and nonresidential services, provided for the prevention, diag-
nosis, and treatment of behavioral health disorders and the rehabilitation and
recovery of persons with such disorders;

(4) Community-based behavioral health services or community-based services
means behavioral health services that are not provided at a regional center;

(5) Department means the Department of Health and Human Services;
(6) Director means the Director of Behavioral Health;
(7) Division means the Division of Behavioral Health of the department;

(8) Medical assistance program means the program established pursuant to
the Medical Assistance Act;

(9) Public behavioral health system means the statewide array of behavioral
health services for children and adults provided by the public sector or private
sector and supported in whole or in part with funding received and adminis-
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tered by the department, including behavioral health services provided under
the medical assistance program;

(10) Regional center means one of the state hospitals for the mentally ill
designated in section 83-305; and

(11) Regional center behavioral health services or regional center services
means behavioral health services provided at a regional center.

Source: Laws 2004, LB 1083, § 4; Laws 2006, LB 1248, § 74; Laws 2007,
LB296, § 454; Laws 2013, LB6, § 13.

Cross References

Medical Assistance Act, see section 68-901.

71-806 Division; powers and duties; rules and regulations.

(1) The division shall act as the chief behavioral health authority for the State
of Nebraska and shall direct the administration and coordination of the public
behavioral health system, including, but not limited to: (a) Administration and
management of the division, regional centers, and any other facilities and
programs operated by the division; (b) integration and coordination of the
public behavioral health system; (c) comprehensive statewide planning for the
provision of an appropriate array of community-based behavioral health ser-
vices and continuum of care; (d) coordination and oversight of regional behav-
ioral health authorities, including approval of regional budgets and audits of
regional behavioral health authorities; (e¢) development and management of]
data and information systems; (f) prioritization and approval of all expenditures
of funds received and administered by the division, including: The establish-
ment of rates to be paid; reimbursement methodologies for behavioral health
services; methodologies to be used by regional behavioral health authorities in
determining a consumer’s financial eligibility as provided in subsection (2) of
section 71-809; and fees and copays to be paid by consumers of such services;
(g) cooperation with the department in the licensure and regulation of behav-
ioral health professionals, programs, and facilities; (h) cooperation with the
department in the provision of behavioral health services under the medical
assistance program; (i) audits of behavioral health programs and services; and
(j) promotion of activities in research and education to improve the quality of
behavioral health services, recruitment and retention of behavioral health
professionals, and access to behavioral health programs and services.

(2) The department shall adopt and promulgate rules and regulations to carry
out the Nebraska Behavioral Health Services Act.

Source: Laws 2004, LB 1083, § 6; Laws 2006, LB 1248, § 75; Laws 2007,
LB296, § 456; Laws 2012, LB871, § 1.

71-809 Regional behavioral health authority; behavioral health services;
powers and duties.

(1) Each regional behavioral health authority shall be responsible for the
development and coordination of publicly funded behavioral health services
within the behavioral health region pursuant to rules and regulations adopted
and promulgated by the department, including, but not limited to, (a) adminis-
tration and management of the regional behavioral health authority, (b) inte-
gration and coordination of the public behavioral health system within the
behavioral health region, (c) comprehensive planning for the provision of an
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appropriate array of community-based behavioral health services and contin-
uum of care for the region, (d) submission for approval by the division of an
annual budget and a proposed plan for the funding and administration of
publicly funded behavioral health services within the region, (e) submission of
annual reports and other reports as required by the division, (f) initiation and
oversight of contracts for the provision of publicly funded behavioral health
services, and (g) coordination with the division in conducting audits of publicly
funded behavioral health programs and services.

(2) Each regional behavioral health authority shall adopt a policy for use in
determining the financial eligibility of all consumers and shall adopt a uniform
schedule of fees and copays, based on the policy and schedule developed by the
division, to be assessed against consumers utilizing community-based behavior-
al health services in the region. The methods used to determine the financial
eligibility of all consumers shall take into account taxable income, the number
of family members dependent on the consumer’s income, liabilities, and othen
factors as determined by the division. The policy and the schedule of fees and
copays shall be approved by the regional governing board and included with
the budget plan submitted to the division annually. Providers shall charge fees
consistent with the schedule of fees and copays in accordance with the financial
eligibility of all consumers but not in excess of the actual cost of the service.
Each regional behavioral health authority shall assure that its policy and
schedule of fees and copays are applied uniformly by the providers in the
region.

(3) Except for services being provided by a regional behavioral health
authority on July 1, 2004, under applicable state law in effect prior to such
date, no regional behavioral health authority shall provide behavioral health
services funded in whole or in part with revenue received and administered by
the division under the Nebraska Behavioral Health Services Act unless:

(a) There has been a public competitive bidding process for such services;
(b) There are no qualified and willing providers to provide such services; and

(c) The regional behavioral health authority receives written authorization
from the director and enters into a contract with the division to provide such
services.

(4) Each regional behavioral health authority shall comply with all applicable
rules and regulations of the department relating to the provision of behavioral
health services by such authority, including, but not limited to, rules and
regulations which (a) establish definitions of conflicts of interest for regional
behavioral health authorities and procedures in the event such conflicts arise,
(b) establish uniform and equitable public bidding procedures for such services,
and (c) require each regional behavioral health authority to establish and
maintain a separate budget and separately account for all revenue and expendi-
tures for the provision of such services.

Source: Laws 2004, LB 1083, § 9; Laws 2007, LB296, § 457; Laws 2012,
LB871, § 2.

71-810 Division; community-based behavioral health services; duties; reduce
or discontinue regional center behavioral health services; powers and duties.

(1) The division shall encourage and facilitate the statewide development and
provision of an appropriate array of community-based behavioral health ser-
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vices and continuum of care for the purposes of (a) providing greater access to
such services and improved outcomes for consumers of such services and (b)
reducing the necessity and demand for regional center behavioral health
services.

(2) The division may reduce or discontinue regional center behavioral health
services only if (a) appropriate community-based services or other regional
center behavioral health services are available for every person receiving the
regional center services that would be reduced or discontinued, (b) such
services possess sufficient capacity and capability to effectively replace the
service needs which otherwise would have been provided at such regional
center, and (c) no further commitments, admissions, or readmissions for such
services are required due to the availability of community-based services or
other regional center services to replace such services.

(3) The division shall notify the Governor and the Legislature of any intended
reduction or discontinuation of regional center services under this section. The
notification submitted to the Legislature shall be submitted electronically. Such
notice shall include detailed documentation of the community-based services or
other regional center services that are being utilized to replace such services.

(4) As regional center services are reduced or discontinued under this
section, the division shall make appropriate corresponding reductions in re-
gional center personnel and other expenditures related to the provision of such
services. All funding related to the provision of regional center services that are
reduced or discontinued under this section shall be reallocated and expended
by the division for purposes related to the statewide development and provision
of community-based services.

(5) The division may establish state-operated community-based services to
replace regional center services that are reduced or discontinued under this
section. The division shall provide regional center employees with appropriate
training and support to transition such employees into positions as may be
necessary for the provision of such state-operated services.

(6) When the occupancy of the licensed psychiatric hospital beds of any
regional center reaches twenty percent or less of its licensed psychiatric
hospital bed capacity on March 15, 2004, the division shall notify the Governor
and the Legislature of such fact. The notification submitted to the Legislature
shall be submitted electronically. Upon such notification, the division, with the
approval of a majority of members of the Executive Board of the Legislative
Council, may provide for the transfer of all remaining patients at such center to
appropriate community-based services or other regional center services pursu-
ant to this section and cease the operation of such regional center.

(7) The division, in consultation with each regional behavioral health authori-
ty, shall establish and maintain a data and information system for all persons
receiving state-funded behavioral health services under the Nebraska Behavior-
al Health Services Act. Information maintained by the division shall include,
but not be limited to, (a) the number of persons receiving regional center
services, (b) the number of persons ordered by a mental health board to receive
inpatient or outpatient treatment and receiving regional center services, (c) the
number of persons ordered by a mental health board to receive inpatient or
outpatient treatment and receiving community-based services, (d) the numbern
of persons voluntarily admitted to a regional center and receiving regional
center services, (e) the number of persons waiting to receive regional center
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services, (f) the number of persons waiting to be transferred from a regional
center to community-based services or other regional center services, (g) the
number of persons discharged from a regional center who are receiving
community-based services or other regional center services, and (h) the number
of persons admitted to behavioral health crisis centers. Each regional behavior-
al health authority shall provide such information as requested by the division
and necessary to carry out this subsection. The division shall submit reports of]
such information to the Governor and the Legislature on a quarterly basis
beginning July 1, 2005, in a format which does not identify any person by
name, address, county of residence, social security number, or other personally
identifying characteristic. The report submitted to the Legislature shall be
submitted electronically.

(8) The provisions of this section are self-executing and require no further
authorization or other enabling legislation.

Source: Laws 2004, LB 1083, § 10; Laws 2005, LB 551, § 3; Laws 2008,
LB928,§ 17; Laws 2009, LB154, § 18; Laws 2012, LB782, § 105.

71-816 Repealed. Laws 2013, LB 6, § 16.
71-817 Transferred to section 9-1006.

71-824 Post-adoption and post-guardianship case management services; no-
tice; administration; evaluation.

No later than January 1, 2010, the department shall provide post-adoption
and post-guardianship case management services for adoptive and guardian-
ship families of former state wards on a voluntary basis. The department shall
notify adoptive parents and guardians of the availability of such services and
the process to access such services and that such services are provided on a
voluntary basis. Notification shall be in writing and shall be provided at the
time of finalization of the adoption agreement or completion of the guardian-
ship and each six months thereafter until dissolution of the adoption, until
termination of the guardianship, until the former state ward attains nineteen
years of age, or until extended guardianship assistance payments are terminat-
ed pursuant to section 43-4511 or 43-4514, whichever is earlier. Post-adoption
and post-guardianship case management services under this section shall be
administered by the Division of Children and Family Services and shall be
evaluated. The evaluation shall include, but not be limited to, the number and
percentage of persons receiving such services and the degree of problem
resolution reported by families receiving such services.

Source: Laws 2009, LB603, § 8; Laws 2014, LB908, § 9.
Effective date July 18, 2014.

71-825 Annual report; contents.

The department shall provide an annual report, no later than December 1, to
the Governor and the Legislature on the operation of the Children and Family,
Support Hotline established under section 71-822, the Family Navigator Pro-
gram established under section 71-823, and the provision of voluntary post-
adoption and post-guardianship case management services under section
71-824, except that for 2012, 2013, and 2014, the department shall also provide
the report to the Health and Human Services Committee of the Legislature on
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or before September 15. The reports submitted to the Legislature and the
committee shall be submitted electronically.

Source: Laws 2009, LB603, § 9; Laws 2012, LB782, § 107; Laws 2012,
LB1160, § 15; Laws 2013, LB222, § 25.

71-827 Children’s Behavioral Health Oversight Committee of the Legisla-
ture; created; members; duties; meetings; report.

(1) The Children’s Behavioral Health Oversight Committee of the Legislature
is created as a special legislative committee. The committee shall consist of nine
members of the Legislature appointed by the Executive Board of the Legislative
Council as follows: (a) Two members of the Appropriations Committee of the
Legislature, (b) two members of the Health and Human Services Committee of
the Legislature, (c) two members of the Judiciary Committee of the Legislature,
and (d) three members of the Legislature who are not members of such
committees. The Children’s Behavioral Health Oversight Committee shall elect
a chairperson and vice-chairperson from among its members. The executive
board shall appoint members of the committee no later than thirty days after
May 23, 2009, and within the first six legislative days of the regular legislative
session in 2011. The committee and this section terminate on December 31,
2012.

(2) The committee shall monitor the effect of implementation of the Children
and Family Behavioral Health Support Act and other child welfare and juvenile
justice initiatives by the department related to the provision of behavioral
health services to children and their families.

(3) The committee shall meet at least quarterly with representatives of the
Division of Behavioral Health and the Division of Children and Family Services
of the Department of Health and Human Services and with other interested
parties and may meet at other times at the call of the chairperson.

(4) Staff support for the committee shall be provided by existing legislative
staff as directed by the executive board. The committee may request the
executive board to hire consultants that the committee deems necessary to
carry out the purposes of the committee under this section.

(5) The committee shall provide a report to the Governor and the Legislature
no later than December 1 of each year. The report submitted to the Legislature
shall be submitted electronically. The report shall include, but not be limited to,
findings and recommendations relating to the provision of behavioral health
services to children and their families. The final report of the committee shall
be provided to the Health and Human Services Committee of the Legislature on
or before September 15, 2012.

Source: Laws 2009, LB603, § 11; Laws 2012, LB782, § 108; Laws 2012,
LB1160, § 16.
Termination date December 31, 2012.

71-830 Behavioral Health Education Center; created; administration; duties;
report.

(1) The Behavioral Health Education Center is created and shall be adminis-
tered by the University of Nebraska Medical Center.

(2) The center shall:
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(a)(1) Provide funds for two additional medical residents in a Nebraska-based
psychiatry program each year starting in 2010 until a total of eight additional
psychiatry residents are added in 2013. The center shall provide psychiatric
residency training experiences that serve rural Nebraska and other underserved
areas. As part of his or her residency training experiences, each center-funded
resident shall participate in the rural training for a minimum of one year. A
minimum of two of the eight center-funded residents shall be active in the rural
training each year; and

(ii) Provide funds for five one-year doctoral-level psychology internships in
Nebraska within twelve months after July 18, 2014, and every year thereafter
and increase the number of interns in the program to ten within thirty-six
months after July 18, 2014. The interns shall be placed in communities so as to
increase access to behavioral health services for patients residing in rural and
underserved areas of Nebraska;

(b) Focus on the training of behavioral health professionals in telehealth
techniques, including taking advantage of a telehealth network that exists, and
other innovative means of care delivery in order to increase access to behavior-
al health services for all Nebraskans;

(c) Analyze the geographic and demographic availability of Nebraska behav-
ioral health professionals, including psychiatrists, social workers, community
rehabilitation workers, psychologists, substance abuse counselors, licensed
mental health practitioners, behavioral analysts, peer support providers, pri-
mary care physicians, nurses, nurse practitioners, pharmacists, and physician
assistants;

(d) Prioritize the need for additional professionals by type and location;

(e) Establish learning collaborative partnerships with other higher education
institutions in the state, hospitals, law enforcement, community-based agencies,
and consumers and their families in order to develop evidence-based, recovery-
focused, interdisciplinary curricula and training for behavioral health profes-
sionals delivering behavioral health services in community-based agencies,
hospitals, and law enforcement. Development and dissemination of such curri-
cula and training shall address the identified priority needs for behavioral
health professionals; and

(f) Beginning in 2011, develop two interdisciplinary behavioral health train-
ing sites each year until a total of six sites have been developed. Four of the six
sites shall be in counties with a population of fewer than fifty thousand
inhabitants. Each site shall provide annual interdisciplinary training opportuni-
ties for a minimum of three behavioral health professionals.

(3) No later than December 1 of every odd-numbered year, the center shall
prepare a report of its activities under the Behavioral Health Workforce Act.
The report shall be filed electronically with the Clerk of the Legislature and
shall be provided electronically to any member of the Legislature upon request.

Source: Laws 2009, LB603, § 14; Laws 2012, LB782, § 109; Laws 2014,
LB901, § 1.
Effective date July 18, 2014.

71-831 Contracts and agreements; department; duties.

2623 2014 Cumulative Supplement



§ 71-831 PUBLIC HEALTH AND WELFARE

All contracts and agreements relating to the medical assistance program
governing at-risk managed care service delivery for behavioral health services
entered into by the department on or after July 1, 2012, shall:

(1) Provide a definition and cap on administrative spending that (a) shall not
exceed seven percent unless the implementing department includes detailed
requirements for tracking administrative spending to ensure (i) that administra-
tive expenditures do not include additional profit and (ii) that any administra-
tive spending is necessary to improve the health status of the population to be
served and (b) shall not under any circumstances exceed ten percent;

(2) Provide a definition of annual contractor profits and losses and restrict
such profits and losses under the contract so that (a) profit shall not exceed
three percent per year and (b) losses shall not exceed three percent per year, as
a percentage of the aggregate of all income and revenue earned by the
contractor and related parties, including parent and subsidy companies and
risk-bearing partners, under the contract;

(3) Provide for reinvestment of (a) any profits in excess of the contracted
amount, (b) performance contingencies imposed by the department, and (c) any
unearned incentive funds, to fund additional behavioral health services for
children, families, and adults according to a plan developed with input from
stakeholders, including consumers and their family members, the office of]
consumer affairs within the division, and the regional behavioral health author-
ity and approved by the department. Such plan shall address the behavioral
health needs of adults and children, including filling service gaps and providing
system improvements;

(4) Provide for a minimum medical loss ratio of eighty-five percent of the
aggregate of all income and revenue earned by the contractor and related
parties under the contract;

(5) Provide that contractor incentives, in addition to potential profit, be at
least one and one-half percent of the aggregate of all income and revenue
earned by the contractor and related parties under the contract;

(6) Provide that a minimum of one-quarter percent of the aggregate of all
income and revenue earned by the contractor and related parties under the
contract be at risk as a penalty if the contractor fails to meet the minimum
performance metrics defined in the contract, and such penalties, if charged,
shall be accounted for in a manner that shall not reduce or diminish service
delivery in any way; and

(7) Be reviewed and awarded competitively and in full compliance with the
procurement requirements of the State of Nebraska.

Source: Laws 2012, LB1158, § 2.
ARTICLE 9
NEBRASKA MENTAL HEALTH COMMITMENT ACT

Section

71-901. Act, how cited.

71-903. Definitions, where found.

71-904.01. Firearm-related disability, defined.

71-915. Mental health boards; created; powers; duties; compensation.

71-963. Firearm-related disabilities; petition to remove; mental health board; review

hearing; evidence; decision; appeal; petition granted; effect.
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71-901 Act, how cited.

Sections 71-901 to 71-963 shall be known and may be cited as the Nebraska
Mental Health Commitment Act.

Source: Laws 1976, LB 806, § 89; Laws 1988, LB 257, § 6; Laws 1994,
LB 498, § 12; Laws 1996, LB 1155, § 116; R.S.1943, (1999),
§ 83-1078; Laws 2004, LB 1083, § 21; Laws 2011, LB512, § 5.

71-903 Definitions, where found.

For purposes of the Nebraska Mental Health Commitment Act, unless the
context otherwise requires, the definitions found in sections 71-904 to 71-914
shall apply.

Source: Laws 1976, LB 806, § 2; Laws 1994, LB 498, § 4; R.S.1943,
(1999), § 83-1002; Laws 2004, LB 1083, § 23; Laws 2011,
LB512, § 6.

71-904.01 Firearm-related disability, defined.

Firearm-related disability means a person is not permitted to (1) purchase,
possess, ship, transport, or receive a firearm under either state or federal law,
(2) obtain a certificate to purchase, lease, rent, or receive transfer of a handgun
under section 69-2404, or (3) obtain a permit to carry a concealed handgun
under the Concealed Handgun Permit Act.

Source: Laws 2011, LB512, § 7.

Cross References

Concealed Handgun Permit Act, see section 69-2427.

71-915 Mental health boards; created; powers; duties; compensation.

(1) The presiding judge in each district court judicial district shall create at
least one but not more than three mental health boards in such district and
shall appoint sufficient members and alternate members to such boards. Mem-
bers and alternate members of a mental health board shall be appointed for
four-year terms. The presiding judge may remove members and alternate
members of the board at his or her discretion. Vacancies shall be filled for the
unexpired term in the same manner as provided for the original appointment.
Members of the mental health board shall have the same immunity as judges of
the district court.

(2) Each mental health board shall consist of an attorney licensed to practice
law in this state and any two of the following but not more than one from each
category: A physician, a psychologist, a psychiatric nurse, a licensed clinical
social worker or a licensed independent clinical social worker, a licensed
independent mental health practitioner who is not a social worker, or a
layperson with a demonstrated interest in mental health and substance depen-
dency issues. The attorney shall be chairperson of the board. Members and
alternate members of a mental health board shall take and subscribe an oath to
support the United States Constitution and the Constitution of Nebraska and to
faithfully discharge the duties of the office according to law.

(3) The mental health board shall have the power to issue subpoenas, to
administer oaths, and to do any act necessary and proper for the board to carry
out its duties. No mental health board hearing shall be conducted unless three
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members or alternate members are present and able to vote. Any action taken
at any mental health board hearing shall be by majority vote.

(4) The mental health board shall prepare and file an annual inventory
statement with the county board of its county of all county personal property in
its custody or possession. Members of the mental health board shall be
compensated and shall be reimbursed for their actual and necessary expenses
by the county or counties being served by such board. Compensation shall be at
an hourly rate to be determined by the presiding judge of the district court,
except that such compensation shall not be less than fifty dollars for each
hearing of the board. Members shall also be reimbursed for their actual and
necessary expenses, not including charges for meals. Mileage shall be deter-
mined pursuant to section 23-1112.

Source: Laws 1976, LB 806, § 27; Laws 1981, LB 95, § 7; Laws 1990, LB
822, § 39; Laws 1994, LB 498, § 6; R.S.1943, (1999), § 83-1017;
Laws 2004, LB 1083, § 35; Laws 2011, LB111, 8§ 1.

71-963 Firearm-related disabilities; petition to remove; mental health board;
review hearing; evidence; decision; appeal; petition granted; effect.

(1) Upon release from commitment or treatment, a person who, because of a
mental health-related commitment or adjudication occurring under the laws of
this state, is subject to the disability provisions of 18 U.S.C. 922(d)(4) and (g)(4)
or is disqualified from obtaining a certificate to purchase, lease, rent, or receive
transfer of a handgun under section 69-2404 or a permit to carry a concealed
handgun under the Concealed Handgun Permit Act may petition the mental
health board to remove such disabilities.

(2)(a) Upon the filing of the petition, the subject may request and, if the
request is made, shall be entitled to, a review hearing by the mental health
board. The mental health board shall grant a petition filed under subsection (1)
of this section if the mental health board determines that:

(i) The subject will not be likely to act in a manner dangerous to public safety;
and

(ii) The granting of the relief would not be contrary to the public interest.

(b) In determining whether to remove the subject’s firearm-related disabili-
ties, the mental health board shall receive and consider evidence upon the
following:

(i) The circumstances surrounding the subject’s mental health commitment or
adjudication;

(ii) The subject’s record, which shall include, at a minimum, the subject’s
mental health and criminal history records;

(iii) The subject’s reputation, developed, at a minimum, through character
witness statements, testimony, or other character evidence; and

(iv) Changes in the subject’s condition, treatment, treatment history, or
circumstances relevant to the relief sought.

(3) If a decision is made by the mental health board to remove the subject’s
firearm-related disabilities, the clerks of the various courts shall immediately
send as soon as practicable but within thirty days an order to the Nebraska
State Patrol and the Department of Health and Human Services, in a form and
in a manner prescribed by the Department of Health and Human Services and
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the Nebraska State Patrol, stating its findings, which shall include a statement
that, in the opinion of the mental health board, (a) the subject is not likely to act
in a manner that is dangerous to public safety and (b) removing the subject’s
firearm-related disabilities will not be contrary to the public interest.

(4) The subject may appeal a denial of the requested relief to the district
court, and review on appeal shall be de novo.

(5) If a petition is granted under this section, the commitment or adjudication
for which relief is granted shall be deemed not to have occurred for purposes of
section 69-2404 and the Concealed Handgun Permit Act and, pursuant to
section 105(b) of Public Law 110-180, for purposes of 18 U.S.C. 922(d)(4) and

(2)(4).
Source: Laws 2011, LB512, § 8.

Cross References

Concealed Handgun Permit Act, see section 69-2427.

ARTICLE 11
DEVELOPMENTAL DISABILITIES COURT-ORDERED CUSTODY ACT

Section
71-1101. Act, how cited.
71-1104. Definitions, where found.

71-1107. Developmental disability, defined.
71-1108.01. Intellectual disability, defined.
71-1110. Transferred to section 71-1108.01.
71-1134. Reports.

71-1101 Act, how cited.

Sections 71-1101 to 71-1134 shall be known and may be cited as the
Developmental Disabilities Court-Ordered Custody Act.

Source: Laws 2005, LB 206, § 1; Laws 2013, LB23, § 29.

71-1104 Definitions, where found.

For purposes of the Developmental Disabilities Court-Ordered Custody Act,
the definitions in sections 71-1105 to 71-1116 apply.

Source: Laws 2005, LB 206, § 4; Laws 2013, LB23, § 30.

71-1107 Developmental disability, defined.

Developmental disability means an intellectual disability or a severe chronic
cognitive impairment, other than mental illness, that is manifested before the
age of twenty-two years and is likely to continue indefinitely.

Source: Laws 2005, LB 206, § 7; Laws 2013, LB23, § 31.

71-1108.01 Intellectual disability, defined.

Intellectual disability means a state of significantly subaverage general intel-
lectual functioning existing concurrently with deficits in adaptive behavior
which originates in the developmental period.

Source: Laws 2005, LB 206, § 10; R.S.1943, (2009), § 71-1110; Laws
2013, LB23, § 32.
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71-1110 Transferred to section 71-1108.01.
71-1134 Reports.

(1) The department in collaboration with the Advisory Committee on Devel-
opmental Disabilities established under section 83-1212.01 shall submit quar-
terly reports to the court, all parties of record, and the guardian of any subject
in court-ordered custody.

(2) The department shall submit electronically an annual report to the
Legislature regarding the implementation of the Developmental Disabilities
Court-Ordered Custody Act. Such reports shall not contain any name, address,
or other identifying factors or other confidential information regarding any
subject.

Source: Laws 2005, LB 206, § 34; Laws 2012, LB782, § 110.

ARTICLE 13
FUNERAL DIRECTORS, EMBALMING, AND CREMATION

(b) CREMATION OF HUMAN REMAINS ACT

Section
71-1356. Terms, defined.
71-1373. Cremation; right to authorize.

(b) CREMATION OF HUMAN REMAINS ACT
71-1356 Terms, defined.

For purposes of the Cremation of Human Remains Act, unless the context
otherwise requires:

(1) Alternative container means a container in which human remains are
placed in a cremation chamber for cremation;

(2) Authorizing agent means a person vested with the right to control the
disposition of human remains pursuant to section 30-2223;

(3) Casket means a rigid container made of wood, metal, or other similar
material, ornamented and lined with fabric, which is designed for the encase-
ment of human remains;

(4) Cremated remains means the residue of human remains recovered after
cremation and the processing of such remains by pulverization, leaving only
bone fragments reduced to unidentifiable dimensions, and the unrecoverable
residue of any foreign matter, such as eyeglasses, bridgework, or other similar
material, that was cremated with the human remains;

(5) Cremated remains receipt form means a form provided by a crematory
authority to an authorizing agent or his or her representative that identifies
cremated remains and the person authorized to receive such remains;

(6) Cremation means the technical process that uses heat and evaporation to
reduce human remains to bone fragments;

(7) Cremation chamber means the enclosed space within which a cremation
takes place;

(8) Crematory means a building or portion of a building which contains a
cremation chamber and holding facility;

(9) Crematory authority means the legal entity subject to licensure by the
department to maintain and operate a crematory and perform cremation;
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(10) Crematory operator means a person who is responsible for the operation
of a crematory;

(11) Delivery receipt form means a form provided by a funeral establishment
to a crematory authority to document the receipt of human remains by such
authority for the purpose of cremation;

(12) Department means the Division of Public Health of the Department of
Health and Human Services;

(13) Director means the Director of Public Health of the Division of Public
Health;

(14) Funeral director has the same meaning as in section 71-507;

(15) Funeral establishment has the same meaning as in section 38-1411;

(16) Holding facility means the area of a crematory designated for the
retention of human remains prior to cremation and includes a refrigerated
facility;

(17) Human remains means the body of a deceased person, or a human body
part, in any stage of decomposition and includes limbs or other portions of the
anatomy that are removed from a person or human remains for medical
purposes during treatment, surgery, biopsy, autopsy, or medical research;

(18) Permanent container means a receptacle made of durable material for
the long-term placement of cremated remains; and

(19) Temporary container means a receptacle made of cardboard, plastic, or
other similar material in which cremated remains are placed prior to the
placement of such remains in an urn or other permanent container.

Source: Laws 2003, LB 95, § 2; Laws 2007, LB296, § 469; Laws 2007,
LB463, § 1186; Laws 2014, LB998, § 15.
Effective date April 10, 2014.

71-1373 Cremation; right to authorize.

The right to authorize the cremation of human remains and the final
disposition of the cremated remains, except in the case of a minor subject to
section 23-1824 and unless other directions have been given by the decedent in
the form of a testamentary disposition or a pre-need contract, vests pursuant to
section 30-2223.

Source: Laws 2003, LB 95, § 19; Laws 2007, LB463, § 1190; Laws 2014,

LB998, § 16.
Effective date April 10, 2014.
ARTICLE 15
HOUSING

(c) MODULAR HOUSING UNITS

Section

71-1559. Modular housing unit; compliance assurance program; exception; purpose;
inspection; seal; when issued; fee; Public Service Commission Housing and
Recreational Vehicle Cash Fund.

71-1567. Seal; denied or suspended; hearing; appeal.

(c) MODULAR HOUSING UNITS

71-1559 Modular housing unit; compliance assurance program; exception;
purpose; inspection; seal; when issued; fee; Public Service Commission Hous-
ing and Recreational Vehicle Cash Fund.
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(1) Every modular housing unit, except those constructed or manufactured by
any school district or community college area as a part of a buildings trade or
other instructional program offered by such district or area, manufactured,
sold, offered for sale, or leased in this state more than six months after July 10,
1976, and before May 1, 1998, shall comply with the seal requirements of the
state agency responsible for regulation of modular housing units as such
requirements existed on the date of manufacture.

(2) Every modular housing unit, except those constructed or manufactured by
any school district or community college area as part of a buildings trade or
other instructional program offered by such district or area, manufactured,
sold, offered for sale, or leased in this state on or after May 1, 1998, shall bear a
seal issued by the commission certifying that the construction and the structur-
al, plumbing, heating, and electrical systems of such modular housing unit have
been installed in compliance with its standards applicable at the time of
manufacture. Each manufacturer of such modular housing units, except those
constructed or manufactured by such school district or community college
area, shall submit its plans to the commission for the purposes of inspection.
The commission shall establish a compliance assurance program consisting of;
an application form and a compliance assurance manual. Such manual shall
identify and list all procedures which the manufacturer and the inspection
agency propose to implement to assure that the finished modular housing unit
conforms to the approved building system and the applicable codes adopted by
the commission. The compliance assurance program requirements shall apply
to all inspection agencies, whether commission or authorized third party, and
shall define duties and responsibilities in the process of inspecting, monitoring,
and issuing seals for modular housing units. The commission shall issue the
seal only after ascertaining that the manufacturer is in full compliance with the
compliance assurance program through inspections at the plant by the commis-
sion or authorized third-party inspection agency. Such inspections shall be of
an unannounced frequency such that the required level of code compliance
performance is implemented and maintained throughout all areas of plant and
site operations that affect regulatory aspects of the construction. Each seal
issued by the state shall remain the property of the commission and may be
revoked by the commission in the event of violation of the conditions of
issuance.

(3) Modular housing units constructed or manufactured by any school district
or community college area as a part of a buildings trade or other instructional
program offered by such district or area shall be inspected by the local
inspection authority or, upon request of the district or area, by the commission.
If the commission inspects a unit and finds that it is in compliance, the
commission shall issue a seal certifying that the construction and the structural,
plumbing, heating, and electrical systems of such unit have been installed in
compliance with the standards applicable at the time of manufacture.

(4) The commission shall charge a seal fee of not less than one hundred and
not more than one thousand dollars per modular housing unit, as determined
annually by the commission after published notice and a hearing, for seals
issued by the commission under subsection (2) or (3) of this section.

(5) Inspection fees shall be paid for all inspections by the commission of
manufacturing plants located outside of the State of Nebraska. Such fees shall
consist of a reimbursement by the manufacturer of actual travel and inspection
expenses only and shall be paid prior to any issuance of seals.
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(6) All fees collected under the Nebraska Uniform Standards for Modular
Housing Units Act shall be remitted to the State Treasurer for credit to the
Public Service Commission Housing and Recreational Vehicle Cash Fund.

Source: Laws 1976, LB 248, § 5; Laws 1978, LB 812, § 1; Laws 1981, LB
218, § 1; Laws 1983, LB 617, § 20; Laws 1984, LB 822, § 5;
Laws 1991, LB 703, § 34; Laws 1992, LB 1019, § 66; Laws 1996,
LB 1044, § 565; Laws 1998, LB 1073, § 93; Laws 2001, LB 247,
§ 1; Laws 2003, LB 241, § 1; Laws 2008, LB797, § 8; Laws 2010,
LB849, § 24.

71-1567 Seal; denied or suspended; hearing; appeal.

(1) The commission shall refuse to issue a seal to a manufacturer for any
modular housing unit not found to be in compliance with its standards
governing the construction of or the structural, plumbing, heating, or electrical
systems for modular housing units or for which fees have not been paid. Except
in case of failure to pay the required fees, any such manufacturer may request a
hearing before the commission on the issue of such refusal. Procedures for
notice and opportunity for a hearing before the commission shall be pursuant
to the Administrative Procedure Act. The refusal may be appealed, and the
appeal shall be in accordance with section 75-136.

(2) The issuance of seals may be suspended as to any manufacturer who is
convicted of violating section 71-1563 or as to any manufacturer who violates
any other provision of the Nebraska Uniform Standards for Modular Housing
Units Act or any rule, regulation, commission order, or standard adopted
pursuant thereto, and issuance of the seals shall not be resumed until such
manufacturer submits sufficient proof that the conditions which caused the
violation have been remedied. Any such manufacturer may request a hearing
before the commission on the issue of such suspension. Procedures for notice
and opportunity for a hearing before the commission shall be pursuant to the
Administrative Procedure Act. The suspension may be appealed, and the appeal
shall be in accordance with section 75-136.

Source: Laws 1976, LB 248, § 13; Laws 1984, LB 822, § 13; Laws 1988,
LB 352, § 121; Laws 1998, LB 1073, § 101; Laws 2008, LB797,
§ 11; Laws 2013, LB545, § 2.

Cross References

Administrative Procedure Act, see section 84-920.

ARTICLE 16
LOCAL HEALTH SERVICES

(b) LOCAL PUBLIC HEALTH DEPARTMENTS

Section

71-1628.05. Report.

71-1628.07. Satellite office of minority health; duties.
71-1631.02. Local boards of health; retirement plan; reports.

(b) LOCAL PUBLIC HEALTH DEPARTMENTS

71-1628.05 Report.

Each local public health department shall prepare an annual report regard-
ing the core public health functions carried out by the department in the prior
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fiscal year. The report shall be submitted to the Department of Health and
Human Services by October 1. The Department of Health and Human Services
shall compile the reports and submit the results electronically to the Health and
Human Services Committee of the Legislature by December 1.

Source: Laws 2001, LB 692, § 8; Laws 2005, LB 301, § 35; Laws 2007,
LB296, § 477; Laws 2012, LB782, § 111.

71-1628.07 Satellite office of minority health; duties.

(1) The Department of Health and Human Services shall establish a satellite
office of minority health in each congressional district to coordinate and
administer state policy relating to minority health. Each office shall implement
a minority health initiative in counties with a minority population of at least
five percent of the total population of the county as determined by the most
recent federal decennial census which shall target, but not be limited to, infant
mortality, cardiovascular disease, obesity, diabetes, and asthma.

(2) Each office shall prepare an annual report regarding minority health
initiatives implemented in the immediately preceding fiscal year. The report
shall be submitted to the department by October 1. The department shall
submit such reports electronically to the Health and Human Services Commit-
tee of the Legislature by December 1.

Source: Laws 2001, LB 692, § 10; Laws 2003, LB 412, § 1; Laws 2005,
LB 301, § 37; Laws 2007, LB296, § 479; Laws 2012, LB782,
§ 112.

71-1631.02 Local boards of health; retirement plan; reports.

(1) Beginning December 31, 1998, and each year thereafter, the health
director of a board of health with an independent retirement plan established
pursuant to section 71-1631 and section 401(a) of the Internal Revenue Code
shall file with the Public Employees Retirement Board an annual report on
such plan and shall submit copies of such report to the Auditor of Public
Accounts. The Auditor of Public Accounts may prepare a review of such report;
pursuant to section 84-304.02 but is not required to do so. The annual report
shall be in a form prescribed by the Public Employees Retirement Board and
shall contain the following information for each such retirement plan:

(a) The number of persons participating in the retirement plan;
(b) The contribution rates of participants in the plan;

(c) Plan assets and liabilities;

(d) The names and positions of persons administering the plan;
(e) The names and positions of persons investing plan assets;
(f) The form and nature of investments;

(g) For each independent defined contribution plan, a full description of
investment policies and options available to plan participants; and

(h) For each independent defined benefit plan, the levels of benefits of
participants in the plan, the number of members who are eligible for a benefit,
and the total present value of such members’ benefits, as well as the funding
sources which will pay for such benefits.

If an independent plan contains no current active participants, the health
director may file in place of such report a statement with the Public Employees

2014 Cumulative Supplement 2632



NURSES §71-17,115

Retirement Board indicating the number of retirees still drawing benefits, and
the sources and amount of funding for such benefits.

(2) If such retirement plan is a defined benefit plan which was open to new
members on January 1, 2004, in addition to the reports required by section
13-2402, a board of health with an independent retirement plan established
pursuant to section 71-1631 shall cause to be prepared an annual report and
the health director shall file the same with the Public Employees Retirement
Board and the Nebraska Retirement Systems Committee of the Legislature and
submit to the Auditor of Public Accounts a copy of such report. The Auditor of
Public Accounts may prepare a review of such report pursuant to section
84-304.02 but is not required to do so. If the board of health does not submit a
copy of the report to the Auditor of Public Accounts within six months after the
end of the plan year, the Auditor of Public Accounts may audit, or cause to be
audited, the local public health department. All costs of the audit shall be paid
by the local public health department. The report shall consist of a full actuarial
analysis of each such independent retirement plan established pursuant to
section 71-1631. The analysis shall be prepared by an independent private
organization or public entity employing actuaries who are members in good
standing of the American Academy of Actuaries, and which organization or
entity has demonstrated expertise to perform this type of analysis and is
unrelated to any organization offering investment advice or which provides
investment management services to the retirement plan. The report to the
Nebraska Retirement Systems Committee shall be submitted electronically.

Source: Laws 1998, LB 1191, § 43; Laws 1999, LB 795, § 12; Laws 2011,
LB474,8§ 12; Laws 2014, LB759, § 19.
Effective date July 18, 2014.

ARTICLE 17
NURSES
(h) NEBRASKA CENTER FOR NURSING ACT
Section
71-1796. Act, how cited.

71-17,100.  Repealed. Laws 2010, LB 849, § 41.
(j) NURSING FACULTY STUDENT LOAN ACT
71-17,115.  Report required.

(h) NEBRASKA CENTER FOR NURSING ACT

71-1796 Act, how cited.

Sections 71-1796 to 71-1799 shall be known and may be cited as the
Nebraska Center for Nursing Act.

Source: Laws 2000, LB 1025, § 1; Laws 2005, LB 243, § 2; Laws 2010,
LB849, § 25.

71-17,100 Repealed. Laws 2010, LB 849, § 41.

(j) NURSING FACULTY STUDENT LOAN ACT

71-17,115 Report required.

The department shall annually provide a report to the Governor and the
Clerk of the Legislature on the status of the program, the status of the loan
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recipients, and the impact of the program on the number of nursing faculty in
Nebraska. The report submitted to the Clerk of the Legislature shall be
submitted electronically. Any report which includes information about loan
recipients shall exclude confidential information or any other information
which specifically identifies a loan recipient.

Source: Laws 2005, LB 146, § 8; Laws 2012, LB782, § 113.

ARTICLE 19
CARE OF CHILDREN

(a) FOSTER CARE LICENSURE

Section

71-1901. Terms, defined.

71-1902. Foster care; license required; license renewal; kinship homes and relative
homes; department and child-placing agencies; duties; placement in
nonlicensed relative home or kinship home; approval by department;
when; license revocation; procedure.

71-1903. Foster care; investigation by department; State Fire Marshal; fee; criminal
history record information check.

71-1904. Rules and regulations; waiver of licensing standard; when; department;
report.

71-1907. Child passenger restraint; requirements; violation; penalty.

(b) CHILD CARE LICENSURE

71-1908. Act, how cited; legislative findings.

71-1911. Licenses; when required; issuance; corrective action status; display of
license.

71-1911.03. Applicant; liability insurance.

71-1912. Department; investigation; inspections.

71-1919. License denial; disciplinary action; grounds.

(c) CHILDREN'S RESIDENTIAL FACILITIES AND PLACING LICENSURE ACT
71-1924. Act, how cited.

71-1925. Purpose of act.

71-1926. Terms, defined.

71-1927. Residential child-caring agency or child-placing agency; license required;
current license holders; how treated.

71-1928. Applicant for license or renewal; application; requirements; contents.

71-1929. Fees.

71-1930. Licenses; expiration date; not transferable or assignable; public inspection
and display.

71-1931. Separate license required; duties of licensee.

71-1932. Provisional license; period valid; conversion to regular license.

71-1933. Inspection by department; inspection report.

71-1934. State Fire Marshal; inspection; fee; delegation of authority; department;
investigations authorized; delegation of authority.

71-1935. Inspection report; findings of noncompliance; department; proceedings;

letter requesting statement of compliance; contents; failure to correct;
additional proceedings.

71-1936. Alleged violation of act; complaint; investigation; department; duties;
confidentiality; immunity.

71-1937. Licensee; discrimination or retaliation prohibited; cause of action for
relief.

71-1938. Emergency; department; powers; order; contents; hearing; order; petition
for injunction; other enforcement measures.

71-1939. Department; deny or refuse renewal of license; grounds.

71-1940. Deny, refuse renewal, or take disciplinary action against license; grounds.

71-1941. License; department; impose disciplinary actions; fine; how treated;
recovery.

71-1942. Disciplinary action; department; considerations.

2014 Cumulative Supplement 2634



CARE OF CHILDREN §71-1901

Section

71-1943. Deny, refuse renewal of, or take disciplinary action against license;
department; notice; contents; hearing.

71-1944. Applicant or licensee; notification to department; failure to notify
department; effect.

71-1945. Applicant or licensee; hearing; procedure; director; decision; contents.

71-1946. Decision of department; appeal; procedure.

71-1947. Lapsed license; reinstatement; suspension; probation; reinstatement;
procedure; hearing; revoked license; revocation period.

71-1948. Voluntary surrender of license.

71-1949. Rules and regulations; contested cases; procedure.

71-1950. Violations; penalty.

71-1951. Existing rules and regulations, licenses, and proceedings; how treated.

(d) STEP UP TO QUALITY CHILD CARE ACT

71-1952. Act, how cited.
71-1953. Purposes of act.
71-1954. Terms, defined.

71-1955. Quality rating and improvement system; State Department of Education;
Department of Health and Human Services; duties.

71-1956. Child care and early childhood education program; rating; quality rating
criteria.

71-1957. Participation in quality rating and improvement system.

71-1958. Quality scale rating; application; assignment of rating.

71-1959. Quality scale rating review; reevaluation.

71-1960. License under Child Care Licensing Act; denial of license or disciplinary
act authorized.

71-1961. Quality rating and improvement system incentives and support.

71-1962. Nebraska Early Childhood Professional Record System; creation and
operation; State Department of Education; duties.

71-1963. Quality scale ratings available on web site; when.

71-1964. Rules and regulations.

(a) FOSTER CARE LICENSURE

71-1901 Terms, defined.
For purposes of sections 71-1901 to 71-1906.01:

(1) Person includes a partnership, limited liability company, firm, agency,
association, or corporation;

(2) Child means an unemancipated minor;
(3) Child-placing agency has the definition found in section 71-1926;
(4) Department means the Department of Health and Human Services;

(5) Foster care means engaged in the service of exercising twenty-four-hour
daily care, supervision, custody, or control over children, for compensation or
hire, in lieu of the care or supervision normally exercised by parents in their
own home. Foster care does not include casual care at irregular intervals or
programs as defined in section 71-1910;

(6) Foster family home means a home which provides foster care to a child or
children pursuant to a foster care placement as defined in section 43-1301.
Foster family homes include licensed homes where the primary caretaker has
no significant prior relationship with the child or children in his or her care
and both licensed and unlicensed relative and kinship homes;

(7) Kinship home means a home where a child or children receive foster care
and at least one of the primary caretakers has previously lived with or is a
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trusted adult that has a preexisting, significant relationship with the child or
children or a sibling of such child or children pursuant to section 43-1311.02;

(8) Native American means a person who is a member of an Indian tribe or
eligible for membership in an Indian tribe;

(9) Relative home means a home where a child or children receive foster care
and at least one of the primary caretakers is related to the child or children, orn
to a sibling of such child or children pursuant to section 43-1311.02, in his or
her care by blood, marriage, or adoption or, in the case of an Indian child, at
least one of the primary caretakers is an extended family member as defined in
section 43-1503; and

(10) Residential child-caring agency has the definition found in section
71-1926.

Source: Laws 1943, c. 154, § 1, p. 563; R.S.1943, § 71-1901; Laws 1945,
c. 171, § 1, p. 548; Laws 1961, c. 415, § 25, p. 1258; Laws 1984,
LB 130, § 13; Laws 1987, LB 386, § 1; Laws 1993, LB 121,
§ 425; Laws 1995, LB 401, § 24; Laws 1995, LB 451, § 1; Laws
1996, LB 1044, § 583; Laws 1997, LB 307, § 171; Laws 2001, LB
209, § 19; Laws 2002, LB 93, § 7; Laws 2008, LB797, § 12; Laws
2013, LB265, § 40.

71-1902 Foster care; license required; license renewal; kinship homes and
relative homes; department and child-placing agencies; duties; placement in
nonlicensed relative home or kinship home; approval by department; when;
license revocation; procedure.

(1) The department shall adopt and promulgate rules and regulations on
requirements for licenses, waivers, variances, and approval of foster family,
homes taking into consideration the health, safety, well-being, and best interests
of the child. An initial assessment of a foster family home shall be completed
and shall focus on the safety, protection, and immediate health, educational,
developmental, and emotional needs of the child and the willingness and ability
of the foster home, relative home, or kinship home to provide a safe, stable, and
nurturing environment for a child for whom the department or child-placing
agency has assumed responsibility.

(2)(a) Except as otherwise provided in this section, no person shall furnish or
offer to furnish foster care for one or more children without having in full force
and effect a written license issued by the department upon such terms and
conditions as may be prescribed by general rules and regulations adopted and
promulgated by the department. The terms and conditions for licensure may
allow foster family homes to meet licensing standards through variances
equivalent to the established standards.

(b) The department may issue a time-limited, nonrenewable provisional
license to an applicant who is unable to comply with all licensure requirements
and standards, is making a good faith effort to comply, and is capable of
compliance within the time period stated in the license. The department may
issue a time-limited, nonrenewable probationary license to a licensee who
agrees to establish compliance with rules and regulations that, when violated,
do not present an unreasonable risk to the health, safety, or well-being of the
foster children in the care of the applicant.
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(3) Kinship homes and relative homes are exempt from licensure, however,
such homes should make efforts to be licensed if such license will facilitate the
permanency plan of the child. The department and child-placing agencies shall,
when requested or as part of the child’s permanency plan, provide resources
for and assistance with licensure, including, but not limited to, information on
licensure, waivers for relative homes, kinship-specific and relative-specific
foster care training, referral to local service providers and support groups, and
funding and resources available to address home safety or other barriers to
licensure.

(4) Prior to placement in a nonlicensed relative home or kinship home,
approval shall be obtained from the department. Requirements for initial
approval shall include, but not be limited to, the initial assessment provided for
in subsection (1) of this section, a home visit to assure adequate and safe
housing, and a criminal background check of all adult residents. Final approval
shall include, but not be limited to, requirements as appropriate under section
71-1903. The department or child-placing agency shall provide assistance to an
approved relative home or kinship home to support the care, protection, and
nurturing of the child. Support may include, but not be limited to, information
on licensure, waivers, and variances, kinship-specific and relative-specific fos-
ter care training, mental and physical health care, options for funding for needs
of the child, and service providers and support groups to address the needs of
relative and kinship parents, families, and children.

(5) All nonprovisional and nonprobationary licenses issued under sections
71-1901 to 71-1906.01 shall expire two years from the date of issuance and
shall be subject to renewal under the same terms and conditions as the original
license, except that if a licensee submits a completed renewal application thirty
days or more before the license’s expiration date, the license shall remain in
effect until the department either renews the license or denies the renewal
application. No license issued pursuant to this section shall be renewed unless
the licensee has completed the required hours of training in foster care in the
preceding twelve months as prescribed by the department. A license may be
revoked for cause, after notice and hearing, in accordance with rules and
regulations adopted and promulgated by the department.

(6) A young adult continuing to reside in a foster family home as provided in
subdivision (2) of section 43-4505 does not constitute an unrelated adult for the
purpose of determining eligibility of the family to be licensed as a foster family
home.

Source: Laws 1943, c. 154, § 2, p. 564; R.S.1943, § 71-1902; Laws 1945,
c. 171, § 2, p. 549; Laws 1949, c. 207, § 1, p. 595; Laws 1961, c.
415, § 26, p. 1258; Laws 1982, LB 928, § 52; Laws 1984, LB 130,
§ 14; Laws 1987, LB 386, § 2; Laws 1988, LB 930, § 1; Laws
1990, LB 1222, § 12; Laws 1995, LB 401, § 25; Laws 1995, LB
402, § 1; Laws 1995, LB 451, § 2; Laws 2001, LB 209, § 20;
Laws 2002, LB 93, § 8; Laws 2011, LB648, § 3; Laws 2012,
LB820, § 7; Laws 2013, LB216, § 18; Laws 2013, LB265, § 41.

71-1903 Foster care; investigation by department; State Fire Marshal; fee;
criminal history record information check.

(1) Before issuance of a license under sections 71-1901 to 71-1906.01, the
department shall cause such investigation to be made as it deems necessary to
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determine if the character of the applicant, any member of the applicant’s
household, or the person in charge of the service and the place where the foster
care is to be furnished are such as to ensure the proper care and treatment of
children. The department may request the State Fire Marshal to inspect such
places for fire safety pursuant to section 81-502. The State Fire Marshal shall
assess a fee for such inspection pursuant to section 81-505.01, payable by the
licensee or applicant for a license, except that the department may pay the fee
for inspection for fire safety of homes where foster care is provided. The
department may conduct sanitation and health standards investigations pursu-
ant to subsection (2) of this section. The department may also, at any time it
sees fit, cause an inspection to be made of the place where any licensee is
furnishing foster care to see that such service is being properly conducted.

(2) The department shall make an investigation and report of all licensed
foster care providers subject to this section or applicants for licenses to provide
such care to determine if standards of health and sanitation set by the
department for the care and protection of the child or children who may be
placed in foster family homes are being met. The department may delegate the
investigation authority to qualified local environmental health personnel.

(3) Before the foster care placement of any child in Nebraska by the
department, the department shall require a national criminal history record
information check of the prospective foster parent of such child and each
member of such prospective foster parent’s household who is eighteen years of
age or older. The department shall provide two sets of legible fingerprints for
such persons to the Nebraska State Patrol for submission to the Federal Bureau
of Investigation. The Nebraska State Patrol shall conduct a criminal history
record information check of such persons and shall submit such fingerprints to
the Federal Bureau of Investigation for a national criminal history record
information check. The criminal history record information check shall include
information from federal repositories of such information and repositories of
such information in other states if authorized by federal law. The Nebraska
State Patrol shall issue a report of the results of such criminal history record
information check to the department. The department shall pay a fee to the
Nebraska State Patrol for conducting such check. Information received from
the criminal history record information check required under this subsection
shall be used solely for the purpose of evaluating and confirming information
provided by such persons for providing foster care or for the finalization of an
adoption. A child may be placed in foster care by the department prior to the
completion of a criminal history record information check under this subsec-
tion in emergency situations as determined by the department.

Source: Laws 1943, c. 154, § 3, p. 564; R.S.1943, § 71-1903; Laws 1945,
c. 171, § 3, p. 549; Laws 1961, c. 415, § 27, p. 1259; Laws 1967,
c.446,8 2, p. 1388; Laws 1983, LB 498, § 2; Laws 1985, LB 447,
§ 37; Laws 1987, LB 386, § 3; Laws 1988, LB 930, § 2; Laws
1991, LB 836, § 28; Laws 1995, LB 401, § 26; Laws 1995, LB
451, § 3; Laws 1996, LB 1044, § 584; Laws 1997, LB 307, § 172;
Laws 1997, LB 622, § 101; Laws 2001, LB 209, § 21; Laws 2002,
LB 93, § 9; Laws 2004, LB 1005, § 66; Laws 2007, LB296, § 497;
Laws 2013, LB265, § 42.

71-1904 Rules and regulations; waiver of licensing standard; when; depart-
ment; report.
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(1) The department shall adopt and promulgate rules and regulations pursu-
ant to sections 71-1901 to 71-1906.01 for (a) the proper care and protection of
children by licensees under such sections, (b) the issuance, suspension, and
revocation of licenses to provide foster care, (c) the issuance, suspension, and
revocation of probationary licenses to provide foster care, (d) the issuance,
suspension, and revocation of provisional licenses to provide foster care, (e) the
provision of training in foster care, which training shall be directly related to
the skills necessary to care for children in need of out-of-home care, including,
but not limited to, abused, neglected, dependent, and delinquent children, and
(f) the proper administration of sections 71-1901 to 71-1906.01.

(2) The department may issue a waiver for any licensing standard not related
to children’s safety for a relative home that is pursuing licensure. Such waivers
shall be granted on a case-by-case basis upon assessment by the department
based upon the best interests of the child. A relative home that receives a
waiver pursuant to this subsection shall be considered fully licensed for pur-
poses of federal reimbursement under the federal Fostering Connections to
Success and Increasing Adoptions Act of 2008, Public Law 110-351. The
department shall submit electronically an annual report to the Health and
Human Services Committee of the Legislature on the number of waivers
granted under this subsection and the total number of children placed in
relative homes. For 2013 and 2014, the department shall provide the report
electronically to the Health and Human Services Committee of the Legislature
on or before September 15.

(3) The department shall adopt and promulgate rules and regulations estab-
lishing new foster home licensing requirements that ensure children’s safety,
health, and well-being but minimize the use of licensing mandates for nonsafety
issues. Such rules and regulations shall provide alternatives to address nonsafe-
ty issues regarding housing and provide assistance to families in overcoming
licensing barriers, especially in child-specific relative and kinship placements,
to maximize appropriate reimbursement under Title IV-E of the federal Social
Security Act, as amended, including expanding the use of kinship guardianship
assistance payments under 42 U.S.C. 673(d), as such act and section existed on
January 1, 2013.

Source: Laws 1943, c. 154, § 4, p. 564; R.S.1943, § 71-1904; Laws 1945,
c. 171, § 4, p. 550; Laws 1961, c. 415, § 28, p. 1259; Laws 1990,
LB 1222, § 13; Laws 1995, LB 401, § 27; Laws 1995, LB 402,
§ 2; Laws 1995, LB 451, § 4; Laws 2001, LB 209, § 22; Laws
2002, LB 93, § 10; Laws 2003, LB 54, § 1; Laws 2012, LB782,
§ 114; Laws 2012, LB1160, § 17; Laws 2013, LB222, § 26; Laws
2013, LB265, § 43; Laws 2013, LB269, § 9.

71-1907 Child passenger restraint; requirements; violation; penalty.

Any person furnishing foster care who is subject to licensure under section
71-1902 or the Children’s Residential Facilities and Placing Licensure Act,
when transporting in a motor vehicle any children for whom care is being
furnished, shall use an approved child passenger restraint system for each
child, except that an occupant protection system as defined in section 60-6,265
may be used for any child six years of age or older.
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Any person violating this section shall be guilty of an infraction as defined in
section 29-431 and shall have his or her license to furnish foster care revoked
or suspended by the Department of Health and Human Services.

For purposes of this section, approved child passenger restraint system shall
mean a restraint system which meets Federal Motor Vehicle Safety Standard
213 as developed by the National Highway Traffic Safety Administration, as
such standard existed on July 20, 2002.

Source: Laws 1982, LB 69, § 1; Laws 1987, LB 386, § 4; Laws 1992, LB
958, § 10; Laws 1993, LB 370, § 475; Laws 1995, LB 401, § 28;
Laws 1996, LB 1044, § 586; Laws 1997, LB 307, § 174; Laws
2000, LB 410, § 3; Laws 2002, LB 1073, § 3; Laws 2013, LB265,
§ 44.

Cross References

Children’s Residential Facilities and Placing Licensure Act, see section 71-1924.

(b) CHILD CARE LICENSURE

71-1908 Act, how cited; legislative findings.

(1) Sections 71-1908 to 71-1923 shall be known and may be cited as the Child
Care Licensing Act.

(2) The Legislature finds that there is a present and growing need for quality
child care programs and facilities. There is a need to establish and maintain
licensure of persons providing such programs to ensure that such persons are
competent and are using safe and adequate facilities. The Legislature further
finds and declares that the development and supervision of programs are a
matter of statewide concern and should be dealt with uniformly on the state
and local levels. There is a need for cooperation among the various state and
local agencies which impose standards on licensees, and there should be one
agency which coordinates the enforcement of such standards and informs the
Legislature about cooperation among the various agencies.

Source: Laws 1984, LB 130, § 1; Laws 1995, LB 401, § 29; Laws 2004,
LB 1005, § 67; Laws 2013, LB105, § 1.

71-1911 Licenses; when required; issuance; corrective action status; display
of license.

(1) A person may operate child care for three or fewer children without
having a license issued by the department. A person who is not required to be
licensed may choose to apply for a license and, upon obtaining a license, shall
be subject to the Child Care Licensing Act. A person who has had a license
issued pursuant to this section and has had such license suspended or revoked
other than for nonpayment of fees shall not operate or offer to operate a
program for or provide care to any number of children until the person is
licensed pursuant to this section.

(2) No person shall operate or offer to operate a program for four or more
children under his or her direct supervision, care, and control at any one time
from families other than that of such person without having in full force and
effect a written license issued by the department upon such terms as may be
prescribed by the rules and regulations adopted and promulgated by the
department. The license may be a provisional license or an operating license. A

2014 Cumulative Supplement 2640



CARE OF CHILDREN §71-1911

city, village, or county which has rules, regulations, or ordinances in effect on
July 10, 1984, which apply to programs operating for two or three children
from different families may continue to license persons providing such pro-
grams. If the license of a person is suspended or revoked other than for
nonpayment of fees, such person shall not be licensed by any city, village, or
county rules, regulations, or ordinances until the person is licensed pursuant to
this section.

(3) A provisional license shall be issued to all applicants following the
completion of preservice orientation training approved or delivered by the
department for the first year of operation. At the end of one year of operation,
the department shall either issue an operating license, extend the provisional
license, or deny the operating license. The provisional license may be extended
once for a period of no more than six months. The decision regarding extension
of the provisional license is not appealable. The provisional license may be
extended if:

(a) A licensee is unable to comply with all licensure requirements and
standards, is making a good faith effort to comply, and is capable of compliance
within the next six months;

(b) The effect of the current inability to comply with a rule or regulation does
not present an unreasonable risk to the health, safety, or well-being of children
or staff; and

(c) The licensee has a written plan of correction that has been approved by
the department which is to be completed within the renewal period.

(4) The department may place a provisional or operating license on corrective
action status. Corrective action status is voluntary and may be in effect for up to
six months. The decision regarding placement on corrective action status is not
a disciplinary action and is not appealable. If the written plan of correction is
not approved by the department, the department may discipline the license. A
probationary license may be issued for the licensee to operate under corrective
action status if the department determines that:

(a) The licensee is unable to comply with all licensure requirements and
standards or has had a history of noncompliance;

(b) The effect of noncompliance with any rule or regulation does not present
an unreasonable risk to the health, safety, or well-being of children or staff; and

(c) The licensee has a written plan of correction that has been approved by
the department.

(5) Operating licenses issued under the Child Care Licensing Act shall remain
in full force and effect subject to annual inspections and fees. The department
may amend a license upon change of ownership or location. Amending a
license requires a site inspection by the department at the time of amendment.
When a program is to be permanently closed, the licensee shall return the
license to the department within one week after the closing.

(6) The license, including any applicable status or amendment, shall be
displayed by the licensee in a prominent place so that it is clearly visible to
parents and others. License record information and inspection reports shall be
made available by the licensee for public inspection upon request.

Source: Laws 1984, LB 130, § 4; Laws 1988, LB 1013, § 1; Laws 1991,
LB 836, § 30; Laws 1993, LB 510, § 1; Laws 1995, LB 401, § 32;
Laws 1997, LB 310, § 6; Laws 1997, LB 752, § 177; Laws 1998,
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LB 1354, § 33; Laws 1999, LB 594, § 52; Laws 2004, LB 1005,
§ 70; Laws 2006, LB 994, § 98; Laws 2014, LB1050, § 2.
Effective date July 18, 2014.

71-1911.03 Applicant; liability insurance.

An applicant for a license under the Child Care Licensing Act shall provide to
the department written proof of liability insurance coverage of at least one
hundred thousand dollars per occurrence prior to issuance of the license. A
licensee subject to the Child Care Licensing Act on July 1, 2014, shall obtain
such liability insurance coverage and provide written proof to the department
within thirty days after July 1, 2014. Failure by a licensee to maintain the
required level of liability insurance coverage shall be deemed noncompliance
with the Child Care Licensing Act. If the licensee is the State of Nebraska or a
political subdivision, the licensee may utilize a risk retention group or a risk
management pool for purposes of providing such liability insurance coverage
or may self-insure all or part of such coverage.

Source: Laws 2013, LB105, § 2.

71-1912 Department; investigation; inspections.

(1) Before issuance of a license, the department shall investigate or cause an
investigation to be made, when it deems necessary, to determine if the appli-
cant or person in charge of the program meets or is capable of meeting the
physical well-being, safety, and protection standards and the other rules and
regulations of the department adopted and promulgated under the Child Care
Licensing Act. The department may investigate the character of applicants and
licensees, any member of the applicant’s or licensee’s household, and the staff
and employees of programs by making a national criminal history record
information check. The department may at any time inspect or cause an
inspection to be made of any place where a program is operating to determine
if such program is being properly conducted.

(2) All inspections by the department shall be unannounced except for initial
licensure visits and consultation visits. Initial licensure visits are announced
visits necessary for a provisional license to be issued to a family child care
home I, family child care home II, child care center, or school-age-only or
preschool program. Consultation visits are announced visits made at the
request of a licensee for the purpose of consulting with a department specialist
on ways of improving the program.

(3) An unannounced inspection of any place where a program is operating
shall be conducted by the department or the city, village, or county pursuant to
subsection (2) of section 71-1914 at least annually for a program licensed to
provide child care for fewer than thirty children and at least twice every year
for a program licensed to provide child care for thirty or more children.

(4) Whenever an inspection is made, the findings shall be recorded in a
report designated by the department. The public shall have access to the results
of these inspections upon a written or oral request to the department. The
request must include the name and address of the program. Additional unan-
nounced inspections shall be performed as often as is necessary for the efficient
and effective enforcement of the Child Care Licensing Act.

Source: Laws 1984, LB 130, § 5; Laws 1985, LB 447, § 38; Laws 1987,
LB 386, 8 5; Laws 1988, LB 1013, § 2; Laws 1995, LB 401, § 33;
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Laws 1997, LB 310, § 7; Laws 2004, LB 1005, § 73; Laws 2014,
LB1050, § 3.
Effective date July 18, 2014.

71-1919 License denial; disciplinary action; grounds.

The department may deny the issuance of or take disciplinary action against
a license issued under the Child Care Licensing Act on any of the following
grounds:

(1) Failure to meet or violation of any of the requirements of the Child Care
Licensing Act or the rules and regulations adopted and promulgated under the
act;

(2) Violation of an order of the department under the act;

(3) Conviction of, or substantial evidence of committing or permitting, aiding,
or abetting another to commit, any unlawful act, including, but not limited to,
unlawful acts committed by an applicant or licensee under the act, household
members who reside at the place where the program is provided, or employees
of the applicant or licensee that involve:

(a) Physical abuse of children or vulnerable adults as defined in section
28-371;

(b) Endangerment or neglect of children or vulnerable adults;

(c) Sexual abuse, sexual assault, or sexual misconduct;

(d) Homicide;

(e) Use, possession, manufacturing, or distribution of a controlled substance
listed in section 28-405;

() Property crimes, including, but not limited to, fraud, embezzlement, and
theft by deception; and

(g) Use of a weapon in the commission of an unlawful act;

(4) Conduct or practices detrimental to the health or safety of a person served
by or employed at the program;

(5) Failure to allow an agent or employee of the department access to the
program for the purposes of inspection, investigation, or other information
collection activities necessary to carry out the duties of the department;

(6) Failure to allow state or local inspectors, investigators, or law enforce-
ment officers access to the program for the purposes of investigation necessary
to carry out their duties;

(7) Failure to meet requirements relating to sanitation, fire safety, and
building codes;

(8) Failure to comply with or violation of the Medication Aide Act;

(9) Failure to file a report of suspected abuse or neglect as required by
sections 28-372 and 28-711;

(10) Violation of any city, village, or county rules, regulations, or ordinances
regulating licensees;

(11) Failure to pay fees required under the Child Care Licensing Act; or
(12) Failure to comply with the Step Up to Quality Child Care Act.

Source: Laws 2004, LB 1005, § 82; Laws 2007, LB296, § 505; Laws 2013,
LB507, § 16.
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Cross References

Medication Aide Act, see section 71-6718.
Step Up to Quality Child Care Act, see section 71-1952.

(c) CHILDREN'S RESIDENTIAL FACILITIES
AND PLACING LICENSURE ACT

71-1924 Act, how cited.

Sections 71-1924 to 71-1951 shall be known and may be cited as the
Children’s Residential Facilities and Placing Licensure Act.

Source: Laws 2013, LB265, § 1.

71-1925 Purpose of act.

The purpose of the Children’s Residential Facilities and Placing Licensure
Act is to protect the public health and the health, safety, and welfare of children
who reside in or who are placed in settings other than the home of their parent
or legal guardian by providing for the licensing of residential child-caring
agencies and child-placing agencies in the State of Nebraska. The act provides
for the development, establishment, and enforcement of basic standards for
residential child-caring agencies and child-placing agencies.

Source: Laws 2013, LB265, § 2.

71-1926 Terms, defined.

For purposes of the Children’s Residential Facilities and Placing Licensure
Act:

(1) Care means the provision of room and board and the exercise of concern
and responsibility for the safety and welfare of children on a twenty-four-hour-
per-day basis in settings that serve as the out-of-home placement for children;

(2) Child means a minor less than nineteen years of age;

(3) Child-placing agency means any person other than the parent or legal
guardian of a child that receives the child for placement and places or arranges
for the placement of a child in a foster family home, adoptive home, residential
child-caring agency, or independent living;

(4) Department means the Division of Public Health of the Department of
Health and Human Services;

(5) Director means the Director of Public Health of the Division of Public
Health;

(6) Person includes bodies politic and corporate, societies, communities, the
public generally, individuals, partnerships, limited liability companies, joint-
stock companies, and associations; and

(7) Residential child-caring agency means a person that provides care for
four or more children and that is not a foster family home as defined in section
71-1901.

Source: Laws 2013, LB265, § 3.

71-1927 Residential child-caring agency or child-placing agency; license
required; current license holders; how treated.

(1) Except as provided in subsection (2) of this section, a residential child-
caring agency or child-placing agency shall not be established, operated, or
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maintained in this state without first obtaining a license issued by the depart-
ment under the Children’s Residential Facilities and Placing Licensure Act. No
person shall hold itself out as a residential child-caring agency or child-placing
agency or as providing such services unless licensed under the act. The
department shall issue a license to a residential child-caring agency or a child-
placing agency that satisfies the requirements for licensing under the act.

(2) A group home, child-caring agency, or child-placing agency licensed
under sections 71-1901 to 71-1906.01 on May 26, 2013, shall be deemed
licensed under the Children’s Residential Facilities and Placing Licensure Act
until the license under such sections expires, and renewal shall be under the
act.

(3) For purposes of requiring licensure, a residential child-caring agency or
child-placing agency does not include an individual licensed as a foster family
home under sections 71-1901 to 71-1906.01, a person licensed under the Health
Care Facility Licensure Act, a person operating a juvenile detention facility as
defined in section 83-4,125, a staff secure youth confinement facility operated
by a county, or a person providing only casual care for children at irregular
intervals. Such persons may voluntarily apply for a license.

Source: Laws 2013, LB265, § 4.

Cross References

Health Care Facility Licensure Act, see section 71-401.

71-1928 Applicant for license or renewal; application; requirements; con-
tents.

(1) An applicant for an initial or renewal license to operate a residential
child-caring agency or a child-placing agency shall file a written application
with the department. To be licensed as a child-placing agency, an applicant
must be a corporation, nonprofit corporation, or limited liability company. The
application shall be accompanied by the applicable fees under section 71-1929
and shall set forth the full name and address of the agency to be licensed, the
full name and address of the owner of the agency, the names of all persons in
control of the agency, and additional information as required by the depart-
ment, including sufficient affirmative evidence of the applicant’s ability to
comply with rules and regulations adopted and promulgated under the Chil-
dren’s Residential Facilities and Placing Licensure Act and evidence of ade-
quate liability insurance or, if self-insured, of sufficient funds to pay liability,
claims. The application shall include the applicant’s social security number if
the applicant is an individual. The social security number shall not be public
record and may only be used for administrative purposes.

(2) The application shall be signed by:

(a) The owner, if the applicant for licensure as a residential child-caring
agency is an individual or partnership;

(b) Two of its members, if the applicant for licensure as a residential child-
caring agency or as a child-placing agency is a limited liability company;

(c) Two of its officers who have the authority to bind the corporation to the
terms of the application, if the applicant for licensure as a residential child-
caring agency or as a child-placing agency is a corporation or a nonprofit
corporation; or
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(d) The head of the governmental unit having jurisdiction over the residential
child-caring agency or child-placing agency to be licensed, if the applicant is a
governmental unit.

Source: Laws 2013, LB265, § 5.

71-1929 Fees.

Fees applicable to an applicant for an initial or renewal license under the
Children’s Residential Facilities and Placing Licensure Act include:

(1) A nonrefundable license fee of twenty-five dollars;
(2) A nonrefundable renewal license fee of twenty-five dollars;

(3) A reinstatement fee of twenty-five dollars if the license has lapsed or has
been suspended or revoked; and

(4) A duplicate original license fee of ten dollars when a duplicate is
requested.

Source: Laws 2013, LB265, § 6.

71-1930 Licenses; expiration date; not transferable or assignable; public
inspection and display.

(1) Except as otherwise provided in the Children’s Residential Facilities and
Placing Licensure Act:

(a) Licenses issued under the act shall expire on uniform annual dates
established by the department specified in rules and regulations; and

(b) Licenses shall be issued only for the premises and individuals named in
the application and shall not be transferable or assignable.

(2) Licenses, license record information, and inspection reports shall be made
available by the licensee for public inspection upon request and may be
displayed in a conspicuous place on the licensed premises.

Source: Laws 2013, LB265, § 7.

71-1931 Separate license required; duties of licensee.

(1) An applicant for licensure under the Children’s Residential Facilities and
Placing Licensure Act shall obtain a separate license for each type of residential
child-caring agency or child-placing agency that the applicant seeks to operate.
A single license may be issued for a residential child-caring agency operating in
separate buildings or structures on the same premises under one management.

(2) An applicant for licensure shall obtain a separate license for each type of
placement service the applicant seeks to provide. When a child-placing agency
has more than one office location, the child-placing agency shall inform the
department of each office location and the services provided at each location. A
single license may be issued for multiple offices, or the applicant may apply for
individual licenses for each office location.

Source: Laws 2013, LB265, § 8.

71-1932 Provisional license; period valid; conversion to regular license.

A provisional license may be issued to an applicant for an initial residential
child-caring agency or child-placing agency that substantially complies with
requirements for licensure under the Children’s Residential Facilities and
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Placing Licensure Act and the rules and regulations adopted and promulgated
under the act if the failure to fully comply with such requirements does not
pose a danger to the children residing in or served by the residential child-
caring agency or child-placing agency. Such provisional license shall be valid
for a period of up to one year, shall not be renewed, and may be converted to a
regular license upon a showing that the agency fully complies with the require-
ments for licensure under the act and rules and regulations.

Source: Laws 2013, LB265, § 9.

71-1933 Inspection by department; inspection report.

The department may inspect or provide for the inspection of residential child-
caring agencies or child-placing agencies licensed under the Children’s Resi-
dential Facilities and Placing Licensure Act in such manner and at such times
as provided in rules and regulations adopted and promulgated by the depart-
ment. The department shall issue an inspection report and provide a copy of the
report to the agency within ten working days after the completion of an
inspection.

Source: Laws 2013, LB265, § 10.

71-1934 State Fire Marshal; inspection; fee; delegation of authority; depart-
ment; investigations authorized; delegation of authority.

(1) The department may request the State Fire Marshal to inspect any
residential child-caring agency for fire safety under section 81-502. The State
Fire Marshal shall assess a fee for such inspection under section 81-505.01
payable by the applicant or licensee. The State Fire Marshal may delegate the
authority to make such inspections to qualified local fire prevention personnel
under section 81-502.

(2) The department may investigate any residential child-caring agency to
determine if the place or places to be covered by the license meet standards of
sanitation and physical well-being set by the department for the care and
protection of the children who may be placed with the residential child-caring
agency. The department may delegate this authority to qualified local environ-
mental health personnel.

Source: Laws 2013, LB265, § 11.

71-1935 Inspection report; findings of noncompliance; department; proceed-
ings; letter requesting statement of compliance; contents; failure to correct;
additional proceedings.

If the inspection report issued under section 71-1933 contains findings of
noncompliance by a licensed residential child-caring agency or child-placing
agency with any applicable provisions of the Children’s Residential Facilities
and Placing Licensure Act or rules and regulations adopted and promulgated
under the act, the department shall review such findings within twenty working
days after such inspection. If the findings are supported by the evidence, the
department shall proceed under sections 71-1939 to 71-1946, except that if the
findings indicate one or more violations that create no imminent danger of
death or serious physical harm and no direct or immediate adverse relationship
to the health, safety, or welfare of the children residing in or served by the
residential child-caring agency or child-placing agency, the department may
send a letter to the agency requesting a statement of compliance. The letter
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shall include a description of each violation, a request that the residential child-
caring agency or child-placing agency submit a statement of compliance within
ten working days, and a notice that the department may take further steps if the
statement of compliance is not submitted. The statement of compliance shall
indicate any steps which have been or will be taken to correct each violation
and the period of time estimated to be necessary to correct each violation. If the
residential child-caring agency or child-placing agency fails to submit and
implement a statement of compliance which indicates a good faith effort to
correct the violations, the department may proceed under sections 71-1939 to
71-1946.

Source: Laws 2013, LB265, § 12.

71-1936 Alleged violation of act; complaint; investigation; department;
duties; confidentiality; immunity.

(1) Any person may submit a complaint to the department and request
investigation of an alleged violation of the Children’s Residential Facilities and
Placing Licensure Act or rules and regulations adopted and promulgated under
the act. The department shall review all complaints and determine whether to
conduct an investigation. In making such determination, the department may
consider factors such as:

(a) Whether the complaint pertains to a matter within the authority of the
department to enforce;

(b) Whether the circumstances indicate that a complaint is made in good

faith;

(¢c) Whether the complaint is timely or has been delayed too long to justify
present evaluation of its merit;

(d) Whether the complainant may be a necessary witness if action is taken
and is willing to identify himself or herself and come forward to testify if action
is taken; or

(e) Whether the information provided or within the knowledge of the com-
plainant is sufficient to provide a reasonable basis to believe that a violation has
occurred or to secure necessary evidence from other sources.

(2) A complaint submitted to the department shall be confidential. An
individual submitting a complaint shall be immune from criminal or civil
liability of any nature, whether direct or derivative, for submitting a complaint
or for disclosure of documents, records, or other information to the depart-
ment.

Source: Laws 2013, LB265, § 13.

71-1937 Licensee; discrimination or retaliation prohibited; cause of action
for relief.

Licensees shall not discriminate or retaliate against an individual or the
family of an individual residing in, served by, or employed at the residential
child-caring agency or child-placing agency who has initiated or participated in
any proceeding authorized by the Children’s Residential Facilities and Placing
Licensure Act or who has presented a complaint or provided information to the
administrator of the residential child-caring agency or child-placing agency on
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the department. Such individual may maintain an action for any type of relief,
including injunctive and declaratory relief, permitted by law.

Source: Laws 2013, LB265, § 14.

71-1938 Emergency; department; powers; order; contents; hearing; order;
petition for injunction; other enforcement measures.

(1) Whenever the department finds that an emergency exists requiring imme-
diate action to protect the health, safety, or welfare of a child in a residential
child-caring agency or child-placing agency, the department may, without
notice or hearing, issue an order declaring the existence of such an emergency
and requiring that such action be taken as the department deems necessary to
meet the emergency. The order may include an immediate prohibition on the
care or placement of children by the licensee. An order under this subsection
shall be effective immediately. Any person to whom the order is directed shall
comply immediately, and upon application to the department, the person shall
be afforded a hearing as soon as possible and not later than ten days after his on
her application for the hearing. On the basis of such hearing, the department
shall continue to enforce such order or rescind or modify it.

(2) A copy of the order shall also be mailed to the holder of the license if the
holder is not actually involved in the daily operation of the residential child-
caring agency or child-placing agency. If the holder of the license is a corpora-
tion, a copy of the order shall be sent to the corporation’s registered agent.

(3) The department may petition the appropriate district court for an injunc-
tion whenever there is the belief that any person is violating the Children’s
Residential Facilities and Placing Licensure Act, an order issued under the act,
or any rule or regulation adopted and promulgated under the act. It shall be the
duty of each county attorney or the Attorney General to whom the department
reports a violation to cause appropriate proceedings to be instituted without
delay to ensure compliance with the act, rules, regulations, and orders. In
charging any defendant in a complaint in such action, it shall be sufficient to
charge that such defendant did, upon a certain day and in a certain county,
establish, operate, or maintain a residential child-caring agency or a child-
placing agency without obtaining a license to do so, without alleging any
further or more particular facts concerning the charge.

Source: Laws 2013, LB265, § 15.

71-1939 Department; deny or refuse renewal of license; grounds.

The department may deny or refuse to renew a license under the Children’s
Residential Facilities and Placing Licensure Act to any residential child-caring
agency or child-placing agency that fails to meet the requirements for licensure
provided in the act or in rules and regulations adopted and promulgated under
the act, including:

(1) Failing an inspection under section 71-1933;

(2) Having had a license revoked within the two-year period preceding
application; or

(3) Any of the grounds listed in section 71-1940.
Source: Laws 2013, LB265, § 16.
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71-1940 Deny, refuse renewal, or take disciplinary action against license;
grounds.

The department may deny, refuse to renew, or take disciplinary action
against a license issued under the Children’s Residential Facilities and Placing
Licensure Act on any of the following grounds:

(1) Failure to meet or violation of any of the requirements of the act or the
rules and regulations adopted and promulgated under the act;
(2) Violation of an order of the department under the act;

(3) Conviction, admission, or substantial evidence of committing or permit-
ting, aiding, or abetting another to commit any unlawful act, including, but not
limited to, unlawful acts committed by an applicant or licensee under the act,
household members who reside at the place where children’s residential care
or child-placing services are provided, or employees of the applicant or licensee
that involve:

(a) Physical abuse of children or vulnerable adults as defined in section
28-371;

(b) Endangerment or neglect of children or vulnerable adults;

(c) Sexual abuse, sexual assault, or sexual misconduct;

(d) Homicide;

(e) Use, possession, manufacturing, or distribution of a controlled substance
listed in section 28-405;

(f) Property crimes, including, but not limited to, fraud, embezzlement, and
theft by deception; or

(g) Use of a weapon in the commission of an unlawful act;

(4) Conduct or practices detrimental to the health, safety, or welfare of any
individual residing in, served by, or employed at the residential child-caring
agency or child-placing agency;

(5) Failure to allow an agent or employee of the department access to the
residential child-caring agency or child-placing agency for the purposes of
inspection, investigation, or other information collection activities necessary to
carry out the duties of the department;

(6) Failure to allow local or state inspectors, investigators, or law enforce-
ment officers access to the residential child-caring agency or child-placing
agency for the purposes of investigation necessary to carry out their duties;

(7) Failure to meet requirements relating to sanitation, fire safety, and
building codes;

(8) Failure to comply with or violation of the Medication Aide Act;

(9) Failure to file a report of suspected abuse or neglect as required by
sections 28-372 and 28-711;

(10) Violation of any city, village, or county rules, regulations, resolutions, or
ordinances regulating licensees;

(11) A history of misconduct or violations by an applicant or licensee
involving children or vulnerable adults; or

(12) Violation of any federal, state, or local law involving care of children.
Source: Laws 2013, LB265, § 17.
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Cross References

Medication Aide Act, see section 71-6718.

71-1941 License; department; impose disciplinary actions; fine; how treated;
recovery.

(1) The department may impose any one or a combination of the following
types of disciplinary actions against the license of a residential child-caring
agency or child-placing agency:

(a) A fine not to exceed ten thousand dollars per violation;

(b) A period of probation not to exceed two years, during which time the
residential child-caring agency or child-placing agency may continue to operate
under terms and conditions fixed by the order of probation;

(¢) Restrictions on new admissions to a residential child-caring agency or
acceptance of new referrals by a child-placing agency;

(d) Restrictions or other limitations on the number, gender, or age of children
served by the residential child-caring agency or child-placing agency;

(e) Other restrictions or limitations on the type of service provided by the
residential child-caring agency or child-placing agency;

(f) Suspension of the license for a period not to exceed three years, during
which time the licensee shall not operate a residential child-caring agency or
child-placing agency; or

(g) Revocation of the license. A former licensee whose license has been
revoked shall not apply for a license for a minimum of two years after the date
of revocation.

(2) Any fine imposed and unpaid under the Children’s Residential Facilities
and Placing Licensure Act shall constitute a debt to the State of Nebraska
which may be collected in the manner of a lien foreclosure or sued for and
recovered in any proper form of action in the name of the State of Nebraska in
the district court of the county in which the residential child-caring agency or
child-placing agency is located. The department shall, within thirty days after
receipt, remit fines to the State Treasurer for distribution in accordance with
Article VII, section 5, of the Constitution of Nebraska.

Source: Laws 2013, LB265, § 18.

71-1942 Disciplinary action; department; considerations.

In determining what type of disciplinary action to impose, the department
may consider:

(1) The gravity of the violation, including the probability that death or serious
physical or mental harm will result, the severity of the actual or potential harm,
and the extent to which the provisions of applicable statutes, rules, and
regulations were violated;

(2) The reasonableness of the diligence exercised by the licensee in identifying
or correcting the violation;

(3) The degree of cooperation exhibited by the licensee in the identification,
disclosure, and correction of the violation;

(4) Any previous violations committed by the licensee; and
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(5) The financial benefit to the licensee of committing or continuing the
violation.

Source: Laws 2013, LB265, § 19.

71-1943 Deny, refuse renewal of, or take disciplinary action against license;
department; notice; contents; hearing.

(1) Except as provided in section 71-1938, if the department determines to
deny, refuse renewal of, or take disciplinary action against a license, the
department shall send to the applicant or licensee, by certified mail to the last-
known address shown on the records of the department, a notice setting forth
the determination, the particular reasons for the determination, including a
specific description of the nature of the violation and the statute, rule, or
regulation violated, and the type of disciplinary action which is pending. The
denial, refusal to renew, or disciplinary action shall become final fifteen days
after the mailing of the notice unless the applicant or licensee, within such
fifteen-day period, makes a written request for a hearing under section 71-1944.

(2) A copy of the notice in subsection (1) of this section shall also be mailed to
the holder of the license if the holder is not actually involved in the daily
operation of the residential child-caring agency or child-placing agency. If the
holder of the license is a corporation, a copy of the notice shall be sent to the
corporation’s registered agent.

Source: Laws 2013, LB265, § 20.

71-1944 Applicant or licensee; notification to department; failure to notify
department; effect.

(1) Within fifteen days after the mailing of a notice under section 71-1943, an
applicant or licensee shall notify the department in writing that the applicant or
licensee:

(a) Desires to contest the notice and requests a hearing; or
(b) Does not contest the notice.

(2) If the department does not receive notification within the fifteen-day
period, the action of the department shall be final.

Source: Laws 2013, LB265, § 21.

71-1945 Applicant or licensee; hearing; procedure; director; decision; con-
tents.

(1) If the applicant or licensee requests a hearing under section 71-1944, the
department shall hold a hearing and give the applicant or licensee the right to
present such evidence as may be proper. On the basis of such evidence, the
director shall affirm, modify, or set aside the determination. A copy of such
decision setting forth the findings of facts and the particular reasons upon
which the decision is based shall be sent by either registered or certified mail to
the applicant or licensee.

(2) The procedure governing hearings authorized by this section shall be in
accordance with rules and regulations adopted and promulgated by the depart-
ment. A full and complete record shall be kept of all proceedings. Witnesses
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may be subpoenaed by either party and shall be allowed fees at a rate
prescribed by rule and regulation.

Source: Laws 2013, LB265, § 22.

71-1946 Decision of department; appeal; procedure.

Any party to a decision of the department under the Children’s Residential
Facilities and Placing Licensure Act may appeal such decision. The appeal shall
be in accordance with the Administrative Procedure Act.

Source: Laws 2013, LB265, § 23.

Cross References

Administrative Procedure Act, see section 84-920.

71-1947 Lapsed license; reinstatement; suspension; probation; reinstate-
ment; procedure; hearing; revoked license; revocation period.

(1) A license issued under the Children’s Residential Facilities and Placing
Licensure Act that has lapsed for nonpayment of fees is eligible for reinstate-
ment at any time by applying to the department and paying the fees as provided
in section 71-1929.

(2) A license that has been disciplined by being placed on suspension is
eligible for reinstatement at the end of the period of suspension upon successful
completion of an inspection and payment of the fees as provided in section
71-1929.

(3) A license that has been disciplined by being placed on probation is eligible
for reinstatement at the end of the period of probation upon successful
completion of an inspection if the department determines an inspection is
warranted.

(4) A license that has been disciplined by being placed on probation or
suspension may be reinstated prior to the completion of the term of such
probation or suspension as provided in this subsection. Upon petition from a
licensee and after consideration of materials submitted with such petition, the
director may order an inspection or other investigation of the licensee. On the
basis of material submitted by the licensee and the results of any inspection or
investigation by the department, the director shall determine whether to grant
full reinstatement of the license, to modify the probation or suspension, or to
deny the petition for reinstatement. The director’s decision shall become final
fifteen days after mailing the decision to the licensee unless the licensee
requests a hearing within such fifteen-day period. Any requested hearing shall
be held according to rules and regulations of the department for administrative
hearings in contested cases. Any party to the decision shall have a right to
judicial review under the Administrative Procedure Act.

(5) A license that has been disciplined by being revoked is not eligible for
relicensure until two years after the date of such revocation. An application for
an initial license may be made at the end of such two-year period.

Source: Laws 2013, LB265, § 24.

Cross References

Administrative Procedure Act, see section 84-920.

71-1948 Voluntary surrender of license.
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A licensee may voluntarily surrender a license issued under the Children’s
Residential Facilities and Placing Licensure Act at any time, except that the
department may refuse to accept a voluntary surrender of a license if the
licensee is under investigation or if the department has initiated disciplinary
action against the licensee.

Source: Laws 2013, LB265, § 25.

71-1949 Rules and regulations; contested cases; procedure.

(1) To protect the health, safety, and welfare of the public and to insure to the
greatest extent possible the efficient, adequate, and safe care of children, the
department may adopt and promulgate rules and regulations consistent with
the Children’s Residential Facilities and Placing Licensure Act as necessary for:

(a) The proper care and protection of children in residential child-caring
agencies and child-placing agencies regulated under the act;

(b) The issuance, discipline, and reinstatement of licenses; and
(c) The proper administration of the act.

(2) Such rules and regulations shall establish standards for levels of care and
services which may include, but are not limited to, supervision and structured
activities designed to address the social, emotional, educational, rehabilitative,
medical, and physical needs of children residing in or being placed by a
residential child-caring agency or child-placing agency and may include the use
of community resources to meet the needs of children and qualifications of
staff.

(3) Contested cases of the department under the act shall be in accordance
with the Administrative Procedure Act.

Source: Laws 2013, LB265, § 26.

Cross References

Administrative Procedure Act, see section 84-920.

71-1950 Violations; penalty.

Any person who establishes, operates, or maintains a residential child-caring
agency or child-placing agency subject to the Children’s Residential Facilities
and Placing Licensure Act without first obtaining a license as required under
the act or who violates any of the provisions of the act shall be guilty of a Class
I misdemeanor. Each day such person operates after a first conviction shall be
considered a subsequent offense.

Source: Laws 2013, LB265, § 27.

71-1951 Existing rules and regulations, licenses, and proceedings; how
treated.

(1) All rules and regulations adopted and promulgated prior to May 26, 2013,
under sections 71-1901 to 71-1906.01 or other statutes amended by Laws 2013,
LB265, may continue to be effective under the Children’s Residential Facilities
and Placing Licensure Act to the extent not in conflict with the act.

(2) All licenses issued prior to May 26, 2013, in accordance with sections
71-1901 to 71-1906.01 or other statutes amended by Laws 2013, LB265, shall
remain valid as issued for purposes of the Children’s Residential Facilities and
Placing Licensure Act unless revoked or otherwise terminated by law.
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(3) Any suit, action, or other proceeding, judicial or administrative, which
was lawfully commenced prior to May 26, 2013, under sections 71-1901 to
71-1906.01 or other statutes amended by Laws 2013, LB265, shall be subject to
the provisions of sections 71-1901 to 71-1906.01 or such other statutes as they
existed prior to May 26, 2013.

Source: Laws 2013, LB265, § 28.

(d) STEP UP TO QUALITY CHILD CARE ACT

71-1952 Act, how cited.

Sections 71-1952 to 71-1964 shall be known and may be cited as the Step Up
to Quality Child Care Act.

Source: Laws 2013, LB507, § 1.

71-1953 Purposes of act.

The purposes of the Step Up to Quality Child Care Act are to (1) provide
accountability for public funds invested in child care and early childhood
education programs, (2) provide a path to higher quality for child care and
early childhood education programs, (3) provide parents a tool by which to
evaluate the quality of child care and early childhood education programs, and
(4) improve child development and school readiness outcomes.

Source: Laws 2013, LB507, § 2.

71-1954 Terms, defined.
For purposes of the Step Up to Quality Child Care Act:
(1) Applicable child care and early childhood education programs include:

(a) Child care programs licensed under the Child Care Licensing Act which
serve children from birth to kindergarten-entrance age;

(b) Prekindergarten services and prekindergarten programs established pur-
suant to section 79-1104; and

(c) The federal Head Start programs, 42 U.S.C. 9831 et seq., and Early Head
Start programs, 42 U.S.C. 9840a; and

(2) Fiscal year means the fiscal year of the State of Nebraska.
Source: Laws 2013, LB507, § 3.

Cross References

Child Care Licensing Act, see section 71-1908.

71-1955 Quality rating and improvement system; State Department of Edu-
cation; Department of Health and Human Services; duties.

The State Department of Education and the Department of Health and
Human Services shall collaborate (1) to develop, implement, and provide
oversight for a quality rating and improvement system for participating applica-
ble child care and early childhood education programs, (2) to establish quality
rating criteria for the system as provided in sections 71-1956 and 71-1958, (3)
to use the quality rating criteria to assign quality scale ratings to participating
applicable child care and early childhood education programs as provided in
sections 71-1956 and 71-1958, and (4) to provide incentives and support,
including professional development, training, and postsecondary education
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opportunities, to participating applicable child care and early childhood edu-
cation programs as provided in section 71-1961.

Source: Laws 2013, LB507, § 4.

71-1956 Child care and early childhood education program; rating; quality
rating criteria.

(1) Each applicable child care and early childhood education program which
applies under section 71-1957 to participate in the quality rating and improve-
ment system developed pursuant to section 71-1955 shall be rated on a quality
scale using ratings labeled steps one through five and based on quality rating
criteria.

(2) Quality rating criteria shall be used to assign a quality scale rating as
appropriate for the specific step. The criteria shall include, but not be limited
to:

(a) Licensing requirements as specified in the Child Care Licensing Act;

(b) Facility safety and management;

(c) Child development and school readiness outcomes;

(d) Program curriculum, learning environment, and adult-child interactions;

(e) Professional development and training;

(f) Family engagement;

(g) Program administration;

(h) Standards used by nationally recognized accrediting bodies approved by
the State Department of Education; and

(i) Other standards as required by the State Department of Education for
prekindergarten services and prekindergarten programs established pursuant
to section 79-1104 and federal performance standards for Head Start and Early
Head Start programs.

Source: Laws 2013, LB507, § 5.

Cross References

Child Care Licensing Act, see section 71-1908.

71-1957 Participation in quality rating and improvement system.

Application to participate in the quality rating and improvement system shall
be voluntary for applicable child care and early childhood education programs
with the following exceptions:

(1) Beginning July 1, 2014, and not later than December 31, 2014, each
applicable child care or early childhood education program that received over
five hundred thousand dollars in child care assistance pursuant to section
68-1202 for FY2011-12 shall apply to participate in the quality rating and
improvement system and shall be assigned a quality scale rating as provided in
sections 71-1956 and 71-1958;

(2) Beginning July 1, 2015, and not later than December 31, 2015, each
applicable child care or early childhood education program that received over
two hundred fifty thousand dollars in child care assistance pursuant to section
68-1202 for FY2011-12 shall apply to participate in the quality rating and
improvement system and shall be assigned a quality scale rating as provided in
sections 71-1956 and 71-1958; and
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(3) Beginning July 1, 2016, each applicable child care or early childhood
education program that received over two hundred fifty thousand dollars in
child care assistance pursuant to section 68-1202 in the preceding fiscal year
shall, not later than December 31 of the applicable year or six months after
actual receipt of such assistance, whichever is later, apply to participate in the
quality rating and improvement system and shall be assigned a quality scale
rating as provided in sections 71-1956 and 71-1958.

Source: Laws 2013, LB507, § 6.

71-1958 Quality scale rating; application; assignment of rating.

(1) Quality rating criteria shall be used as provided in this section to assign a
quality scale rating to each applicable child care or early childhood education
program if the program applies under section 71-1957 to participate in the
quality rating and improvement system developed pursuant to section 71-1955.

(2) Licensure under the Child Care Licensing Act for a program which serves
children from birth to kindergarten-entrance age shall be sufficient criteria to
be rated at step one.

(3) Meeting criteria established by the State Department of Education for a
prekindergarten service or prekindergarten program established pursuant to
section 79-1104 and reporting to the Nebraska Early Childhood Professional
Record System created under section 71-1962 shall be sufficient criteria to be
rated at step three.

(4) Meeting performance standards required by the federal government for a
federal Head Start program or Early Head Start program and reporting to the
Nebraska Early Childhood Professional Record System created under section
71-1962 shall be sufficient criteria to be rated at step three.

(5) Accreditation by a nationally recognized accrediting body approved by the
State Department of Education and reporting to the Nebraska Early Childhood
Professional Record System created under section 71-1962 shall be sulfficient
criteria to be rated at step three.

(6) A participating applicable child care or early childhood education pro-
gram operating under a provisional license shall have a quality scale rating at
step one even if it meets other quality rating criteria. If a participating
applicable child care or early childhood education program is at a quality scale
rating higher than step one and the program’s license is placed on corrective
action status, disciplinary limitation, probation, or suspension, such program
shall have its quality scale rating changed to step one. If an applicable child
care or early childhood education program’s license is revoked, the program is
not eligible to participate in or receive a quality scale rating under the quality,
rating and improvement system until the program has an operating license
which is in full force and effect.

Source: Laws 2013, LB507, § 7.

Cross References

Child Care Licensing Act, see section 71-1908.

71-1959 Quality scale rating review; reevaluation.

(1) An applicable child care or early childhood education program participat-
ing in the quality rating and improvement system developed pursuant to section

2657 2014 Cumulative Supplement



§ 71-1959 PUBLIC HEALTH AND WELFARE

71-1955 may apply no more than once each fiscal year to have its quality scale
rating reviewed.

(2) A participant shall meet all of the quality rating criteria for a step-two
rating prior to applying for a step-three, step-four, or step-five rating. To meet
quality rating criteria for a step-three, step-four, or step-five rating, a partici-
pant shall be independently evaluated based upon the quality rating criteria.

(3) A participant with a quality scale rating at step two through step four
shall be reevaluated at least once every two fiscal years but no more than once
in any fiscal year, including any review pursuant to subsection (1) of this
section. A participant with a quality scale rating at step five shall be reevaluated
at least once every five years but no more than once in any fiscal year. If a
participant has achieved accreditation and is being reevaluated by a nationally
recognized accrediting body approved by the State Department of Education,
the state shall make reasonable efforts to conduct its reevaluation in the same
fiscal year that the accrediting body is reevaluating the program.

Source: Laws 2013, LB507, § 8.

71-1960 License under Child Care Licensing Act; denial of license or disci-
plinary act authorized.

The Department of Health and Human Services may deny the issuance of or
take disciplinary action against a license issued under the Child Care Licensing
Act to a participating applicable child care or early childhood education
program for failure to comply with the Step Up to Quality Child Care Act.

Source: Laws 2013, LB507, § 9.

Cross References

Child Care Licensing Act, see section 71-1908.

71-1961 Quality rating and improvement system incentives and support.

Quality rating and improvement system incentives and support under the
Step Up to Quality Child Care Act shall include, but not be limited to:

(1) Tiered child care subsidy reimbursements as provided in section 68-1206
based upon quality scale ratings of step three or higher that reflect the cost of
higher quality programs and promote affordability of high-quality child care
and early childhood education programs for all families;

(2) Incentive bonuses given to providers of child care and early childhood
education programs upon completion of specific requirements of step two
ratings or higher to improve quality based upon the quality rating criteria
established pursuant to sections 71-1956 and 71-1958;

(3) Professional development, training, and scholarships developed in collab-
oration with community-based organizations, postsecondary education repre-
sentatives, and other stakeholders;

(4) Support that expands family engagement in and understanding of high-
quality early childhood education in ways that are inclusive and respectful of
diversity of families and children with special needs; and

(5) Other incentives as necessary to carry out the Step Up to Quality Child
Care Act.

Source: Laws 2013, LB507, § 10.
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71-1962 Nebraska Early Childhood Professional Record System; creation
and operation; State Department of Education; duties.

(1) Not later than March 1, 2014, the State Department of Education shall
create and operate the Nebraska Early Childhood Professional Record System.
The system shall be designed in order to:

(a) Establish a data base of Nebraska’s early childhood education workforce;

(b) Verify educational degrees and professional credentials held and relevant
training completed by employees of participating applicable child care and
early childhood education programs; and

(¢c) Provide such information to the Department of Health and Human
Services for use in evaluating applications to be rated at a step above step one
under section 71-1959.

(2) When an applicable child care or early childhood education program
participating in the quality rating and improvement system developed pursuant
to section 71-1955 applies under section 71-1959 to be rated at a step above
step one, the child care or early childhood education program shall report the
educational degrees and professional credentials held and relevant training
completed by its child care and early childhood education employees to the
Nebraska Early Childhood Professional Record System for the program to be
eligible for a quality scale rating above step one.

Source: Laws 2013, LB507, § 11.

71-1963 Quality scale ratings available on web site; when.

By July 1, 2017, the Department of Health and Human Services in collabora-
tion with the State Department of Education shall make the quality scale
ratings of participating applicable child care and early childhood education
programs under the quality rating and improvement system developed pursuant
to section 71-1955 available on a publicly accessible web site to provide parents
a tool by which to evaluate the quality of child care and early childhood
education programs and to promote accountability for public funding of such
programs.

Source: Laws 2013, LB507, § 12.

71-1964 Rules and regulations.

The State Department of Education and the Department of Health and
Human Services may adopt and promulgate rules and regulations to carry out
the Step Up to Quality Child Care Act.

Source: Laws 2013, LB507, § 13.

ARTICLE 20
HOSPITALS

(d) MEDICAL AND HOSPITAL CARE

Section
71-2046. Repealed. Laws 2011, LB 431, § 17.
71-2047. Repealed. Laws 2011, LB 431, § 17.
71-2048. Repealed. Laws 2011, LB 431, § 17.
71-2048.01. Clinical privileges; standards and procedures.
(f) COOPERATIVE VENTURES BY PUBLIC HOSPITALS

71-2057. Terms, defined.
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Section
71-2059. Governmental body; powers.
71-2061. Public hospital; indebtedness, how construed; expenditures, limitation;

membership interests and contractual joint ventures; how construed.
() NONPROFIT HOSPITAL SALE ACT

71-20,104.  Acquisition of hospital; approval required; exception; notice; application;
procedure.

(d) MEDICAL AND HOSPITAL CARE
71-2046 Repealed. Laws 2011, LB 431, § 17.
71-2047 Repealed. Laws 2011, LB 431, § 17.
71-2048 Repealed. Laws 2011, LB 431, § 17.

71-2048.01 Clinical privileges; standards and procedures.

Any hospital required to be licensed under the Health Care Facility Licensure
Act shall not deny clinical privileges to physicians and surgeons, podiatrists,
osteopathic physicians, osteopathic physicians and surgeons, certified nurse
midwives, licensed psychologists, or dentists solely by reason of the credential
held by the practitioner. Each such hospital shall establish reasonable stan-
dards and procedures to be applied when considering and acting upon an
application for medical staff membership and privileges. Once an application is
determined to be complete by the hospital and is verified in accordance with
such standards and procedures, the hospital shall notify the applicant of its
initial recommendation regarding membership and privileges within one hun-
dred twenty days.

Source: Laws 1989, LB 646, § 1; Laws 1998, LB 1073, § 122; Laws 2000,
LB 819, § 99; Laws 2011, LB68, § 1.

Cross References

Health Care Facility Licensure Act, see section 71-401.

() COOPERATIVE VENTURES BY PUBLIC HOSPITALS
71-2057 Terms, defined.

For purposes of sections 71-2056 to 71-2061, unless the context otherwise
requires:

(1) Hospital health services means, but is not limited to, any health care
clinical, diagnostic, or rehabilitation service and any administrative, manageri-
al, health system, or operational service incident to such service;

(2) Market strategy means any plan, strategy, or device developed or intended
to promote, sell, or offer to sell any hospital health service;

(3) Strategic plan means any plan, strategy, or device developed or intended
to construct, operate, or maintain a health facility or to engage in providing,
promoting, or selling a hospital health service; and

(4) Tangible benefit means, but is not limited to, any (a) reasonable expecta-
tion of a demonstrable increase in or maintenance of usage of the provider’s
services, (b) contractual provision requiring quality control of patient care and
participation in a resource monitoring procedure, (c) reasonable expectation of;
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prompt payment for any service rendered, or (d) activity that promotes health
or furthers the provider’s mission.

Source: Laws 1985, LB 61, § 2; Laws 1995, LB 366, § 5; Laws 2012,
LB995, § 13.

71-2059 Governmental body; powers.

A political subdivision, state agency, or other governmental entity which
owns or operates a hospital or hospital health service may, relative to the
delivery of health care services:

(1) Enter into agreements with other health care providers, both governmen-
tal and nongovernmental, to share services or provide a tangible benefit to the
hospital and into other cooperative ventures;

(2) Join or sponsor membership in organizations or associations intended to
benefit the hospital or hospitals in general;

(3) Enter into contractual joint ventures with other governmental hospitals
and health care organizations or nonprofit hospitals and health care organiza-
tions when entering into such a joint venture provides a tangible benefit to the
residents of the political subdivision, state agency, or other governmental entity
that owns or operates a hospital or health service;

(4) Hold a membership interest in a nonprofit corporation when holding such
interest provides a tangible benefit to the residents of the political subdivision,
state agency, or other governmental entity that owns or operates a hospital or
health service;

(5) Have members of its governing authority or its officers or administrators
serve without pay as directors or officers of any such venture;

(6) Offer, directly or indirectly, products and services of the hospital or any
such venture to the general public; and

(7) Acquire, erect, staff, equip, or operate one or more medical office
buildings, clinic buildings, or other buildings or parts thereof for medical
services both within and outside the jurisdiction of the political subdivision,
state agency, or other governmental entity. Such buildings or parts may be
freestanding facilities or additions to or parts of an existing hospital or health
care facility. Unless the political subdivision, state agency, or other governmen-
tal entity declares otherwise, the building or parts shall be considered an
addition or improvement to the existing facilities. The political subdivision,
state agency, or other governmental entity may lease all or part of such building
to one or more health care practitioners or groups of health care practitioners
or otherwise allow health care practitioners the use thereof on such terms as
the political subdivision, state agency, or other governmental entity deems
appropriate. Such lease or other use shall not be required to comply with
public bidding requirements or approval of the electorate.

Source: Laws 1985, LB 61, § 4; Laws 1992, LB 1019, § 77; Laws 1993,
LB 121, § 430; Laws 2012, LB995, § 14.

71-2061 Public hospital; indebtedness, how construed; expenditures, limita-
tion; membership interests and contractual joint ventures; how construed.

(1) All agreements and obligations undertaken and all securities issued, as
permitted under sections 71-2056 to 71-2061, by a hospital which is owned or
operated by a political subdivision, state agency, or other governmental entity
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shall be exclusively an obligation of the hospital and shall not create an
obligation or debt of the state or any political subdivision, state agency, or other
governmental entity. The full faith and credit of the state or of any political
subdivision, state agency, or other governmental entity shall not be pledged for
the payment of any securities issued by such a hospital, nor shall the state or
any political subdivision, state agency, or other governmental entity be liable in
any manner for the payment of the principal of or interest on any securities of
such a hospital or for the performance of any pledge, mortgage, obligation, or
agreement of any kind that may be undertaken by such a hospital.

(2) Expenditures permitted by sections 71-2056 to 71-2061 to be made by or
on behalf of a hospital shall be for operating and maintaining public hospitals
and public facilities for a public purpose. No such expenditure shall be
considered to be a giving or lending of the credit of the state, or a granting of
public money or a thing of value, in aid of any individual, association, or
corporation within the meaning of any constitutional or statutory provision.

(3) Membership interests and contractual joint ventures permitted by section
71-2059 that further the purposes of the political subdivision, state agency, or
other governmental entity shall not be considered to cause the political subdivi-
sion, state agency, or other governmental entity to become a subscriber on
owner of capital stock or any interest in a private corporation or association
within the meaning of Nebraska law.

Source: Laws 1985, LB 61, § 6; Laws 2012, LB995, § 15.

() NONPROFIT HOSPITAL SALE ACT

71-20,104 Acquisition of hospital; approval required; exception; notice; ap-
plication; procedure.

(1) No person shall engage in the acquisition of a hospital owned by a
nonprofit corporation without first having applied for and received the approv-
al of the department and without first having notified the Attorney General and,
if applicable, received approval from the Attorney General pursuant to the
Nonprofit Hospital Sale Act. No person shall engage in the acquisition of a
hospital not owned by a nonprofit corporation without first having applied for
and received the approval of the department pursuant to the act unless such
acquiring person is a nonprofit corporation exempt from federal income tax
under section 501(c)(3) of the Internal Revenue Code or is a governmental
entity. For purposes of the act, approval of the department and the Attorney
General shall not be required for the acquisition of a hospital not owned by a
nonprofit corporation as follows: (a) The lease or sale of a county hospital
approved under subdivision (3) of section 23-3504; or (b) the dissolution of a
hospital district approved under sections 23-3544 to 23-3546 or the merger of
hospital districts approved under sections 23-3573 to 23-3578.

(2) Any person not required to obtain the approval of the department under
the Nonprofit Hospital Sale Act shall give the Attorney General at least thirty
days’ notice of an impending acquisition, during which time the Attorney
General may take any necessary and appropriate action consistent with his or
her general duties of oversight with regard to the conduct of charities. The
notice shall briefly describe the impending acquisition, including any change in
ownership of tangible or intangible assets.
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(3) The application shall be submitted to the department and the Attorney
General on forms provided by the department and shall include the name of the
seller, the name of the purchaser or other parties to an acquisition, the terms of
the proposed agreement, the sale price, a copy of the acquisition agreement, a
financial and economic analysis and report from an independent expert or
consultant of the effect of the acquisition under the criteria set forth in section
71-20,108, and all other related documents. A copy of the application and
copies of all additional related materials shall be submitted to the department
and to the Attorney General at the same time. The applications and all related
documents shall be considered public records for purposes of sections 84-712
to 84-712.09.

Source: Laws 1996, LB 1188, § 3; Laws 2012, LB995, § 16.

ARTICLE 21
INFANTS

Section
71-2102. Shaken baby syndrome; legislative findings.

71-2102 Shaken baby syndrome; legislative findings.

The Legislature finds that shaken baby syndrome is the medical term used to
describe the violent shaking of an infant or child and the injuries or other
results sustained by the infant or child. The Legislature further finds that
shaken baby syndrome may occur when an infant or child is violently shaken as
part of a pattern of abuse or because an adult has momentarily succumbed to
the frustration of responding to a crying infant or child. The Legislature further
finds that these injuries can include brain swelling and damage, subdural
hemorrhage, intellectual disability, or death. The Legislature further finds and
declares that there is a present and growing need to provide programs aimed at;
reducing the number of cases of shaken baby syndrome in Nebraska.

Source: Laws 2006, LB 994, § 148; Laws 2013, LB23, § 33.

ARTICLE 24
DRUGS
(c) EMERGENCY BOX DRUG ACT
Section
71-2411. Terms, defined.
71-2417. Controlled substance; exemption.
(e) RETURN OF DISPENSED DRUGS AND DEVICES
71-2421. Collection or return of dispensed drugs and devices; conditions; fee;

liability; professional disciplinary action.
(j) AUTOMATED MEDICATION SYSTEMS ACT

71-2444. Act, how cited.
71-2445. Terms, defined.
71-2446. Automated machine prohibited.

71-2447. Hospital, long-term care facility, or pharmacy; use of automated
medication system; policies and procedures required.

71-2448. Prescription medication distribution machine; requirements; location.

71-2449. Automated medication distribution machine; requirements; drugs;
limitations; inventory; how treated.

71-2451. Long-term care facility; annual license; application; contents; inspection;

pharmacist; duties; dispensing of drugs; labeling requirements.
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Section

71-2451.01. Management of long-term care facility; prohibited acts.

71-2452. Violations; disciplinary action.

(k) CORRECTIONAL FACILITIES AND JAILS RELABELING AND REDISPENSING

71-2453. Department of Correctional Services facilities, detention facilities, or jails;
prescription drug or device; return for credit or relabeling and
redispensing; requirements; liability; professional disciplinary action.
() PRESCRIPTION DRUG MONITORING PROGRAM

71-2454. Prescription drug monitoring; legislative intent.

71-2455. Prescription drug monitoring; Department of Health and Human Services;
duties; powers.

71-2456. Prescription Drug Monitoring Program Fund; created; investment.

(c) EMERGENCY BOX DRUG ACT

71-2411 Terms, defined.

For purposes of the Emergency Box Drug Act:

(1) Authorized personnel means any medical doctor, doctor of osteopathy,
registered nurse, licensed practical nurse, nurse practitioner, pharmacist, or
physician assistant;

(2) Department means the Department of Health and Human Services;

(3) Drug means any prescription drug or device or legend drug or device
defined under section 38-2841, any nonprescription drug as defined under
section 38-2829, any controlled substance as defined under section 28-405, on
any device as defined under section 38-2814;

(4) Emergency box drugs means drugs required to meet the immediate
therapeutic needs of patients when the drugs are not available from any other
authorized source in time to sufficiently prevent risk of harm to such patients
by the delay resulting from obtaining such drugs from such other authorized
source;

(5) Long-term care facility means an intermediate care facility, an intermedi-
ate care facility for persons with developmental disabilities, a long-term care
hospital, a mental health center, a nursing facility, or a skilled nursing facility,
as such terms are defined in the Health Care Facility Licensure Act;

(6) Multiple dose vial means any bottle in which more than one dose of a
liquid drug is stored or contained;

(7) Pharmacist means a pharmacist as defined in section 38-2832 who is
employed by a supplying pharmacy or who has contracted with a long-term
care facility to provide consulting services; and

(8) Supplying pharmacy means a pharmacy that supplies drugs for an
emergency box located in a long-term care facility. Drugs in the emergency box
are owned by the supplying pharmacy.

Source: Laws 1994, LB 1210, § 183; Laws 1996, LB 1044, § 625; Laws
1997, LB 608, § 16; Laws 2000, LB 819, § 106; Laws 2001, LB
398, § 70; Laws 2007, LB296, § 540; Laws 2007, LB463, § 1194;
Laws 2009, LB195, § 69; Laws 2013, LB23, § 34.

Cross References

Health Care Facility Licensure Act, see section 71-401.

71-2417 Controlled substance; exemption.
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Any emergency box containing a controlled substance listed in section 28-405
and maintained at a long-term care facility shall be exempt from subsection (3)
of section 28-414.03.

Source: Laws 1994, LB 1210, § 189; Laws 1995, LB 406, § 38; Laws
1999, LB 594, § 59; Laws 2001, LB 398, § 72; Laws 2009,
LB195, § 74; Laws 2014, LB811, § 27.
Effective date July 18, 2014.

(e) RETURN OF DISPENSED DRUGS AND DEVICES

71-2421 Collection or return of dispensed drugs and devices; conditions; fee;
liability; professional disciplinary action.

(1) To protect the public safety, dispensed drugs or devices:
(a) May be collected in a pharmacy for disposal;

(b) May be returned to a pharmacy in response to a recall by the manufactur-
er, packager, or distributor or if a device is defective or malfunctioning;

(¢) Shall not be returned to saleable inventory nor made available for
subsequent relabeling and redispensing, except as provided in subdivision (1)(d)
of this section; or

(d) May be returned from a long-term care facility to the pharmacy from
which they were dispensed for credit or for relabeling and redispensing, except
that:

(i) No controlled substance may be returned;

(ii) The decision to accept the return of the dispensed drug or device shall
rest solely with the pharmacist;

(iii) The dispensed drug or device shall have been in the control of the long-
term care facility at all times;

(iv) The dispensed drug or device shall be in the original and unopened
labeled container with a tamper-evident seal intact, as dispensed by the phar-
macist. Such container shall bear the expiration date or calculated expiration
date and lot number; and

(v) Tablets or capsules shall have been dispensed in a unit dose container
which is impermeable to moisture and approved by the Board of Pharmacy.

(2) Pharmacies may charge a fee for collecting dispensed drugs or devices for
disposal or from a long-term care facility for credit or for relabeling and
redispensing.

(3) Any person or entity which exercises reasonable care in collecting
dispensed drugs or devices for disposal or from a long-term care facility for
credit or for relabeling and redispensing pursuant to this section shall be
immune from civil or criminal liability or professional disciplinary action of
any kind for any injury, death, or loss to person or property relating to such
activities.

(4) A drug manufacturer which exercises reasonable care shall be immune
from civil or criminal liability for any injury, death, or loss to persons or
property relating to the relabeling and redispensing of drugs returned from a
long-term care facility.

(5) Notwithstanding subsection (4) of this section, the relabeling and redis-
pensing of drugs returned from a long-term care facility does not absolve a
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drug manufacturer of any criminal or civil liability that would have existed but;
for the relabeling and redispensing and such relabeling and redispensing does
not increase the liability of such drug manufacturer that would have existed but
for the relabeling and redispensing.

(6) For purposes of this section:

(a) Calculated expiration date means the expiration date on the manufactur-
er’s, packager’s, or distributor’s container or one year from the date the drug or
device is repackaged, whichever is earlier;

(b) Dispense, drugs, and devices are defined in the Pharmacy Practice Act;
and

(c) Long-term care facility does not include an assisted-living facility as
defined in section 71-406.

Source: Laws 1999, LB 333, § 1; Laws 2001, LB 398, § 74; Laws 2002,
LB 1062, § 53; Laws 2007, LB247, § 51; Laws 2007, LB463,
§ 1199; Laws 2011, LB274, § 1.

Cross References

Pharmacy Practice Act, see section 38-2801.

(j) AUTOMATED MEDICATION SYSTEMS ACT

71-2444 Act, how cited.

Sections 71-2444 to 71-2452 shall be known and may be cited as the
Automated Medication Systems Act.

Source: Laws 2008, LB308, § 1; Laws 2013, LB326, § 3.

71-2445 Terms, defined.
For purposes of the Automated Medication Systems Act:

(1) Automated medication distribution machine means a type of automated
medication system that stores medication to be administered to a patient by a
person credentialed under the Uniform Credentialing Act;

(2) Automated medication system means a mechanical system that performs
operations or activities, other than compounding, administration, or other
technologies, relative to storage and packaging for dispensing or distribution of
medications and that collects, controls, and maintains all transaction informa-
tion and includes, but is not limited to, a prescription medication distribution
machine or an automated medication distribution machine. An automated
medication system may only be used in conjunction with the provision of
pharmacist care;

(3) Chart order means an order for a drug or device issued by a practitioner
for a patient who is in the hospital where the chart is stored, for a patient
receiving detoxification treatment or maintenance treatment pursuant to sec-
tion 28-412, or for a resident in a long-term care facility in which a long-term
care automated pharmacy is located from which drugs will be dispensed. Chart
order does not include a prescription;

(4) Hospital has the definition found in section 71-419;

(5) Long-term care automated pharmacy means a designated area in a long-
term care facility where an automated medication system is located, that stores
medications for dispensing pursuant to a medical order to residents in such
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long-term care facility, that is installed and operated by a pharmacy licensed
under the Health Care Facility Licensure Act, and that is licensed under section
71-2451;

(6) Long-term care facility means an intermediate care facility, an intermedi-
ate care facility for persons with developmental disabilities, a long-term care
hospital, a mental health center, a nursing facility, or a skilled nursing facility,
as such terms are defined in the Health Care Facility Licensure Act;

(7) Medical order means a prescription, a chart order, or an order for
pharmaceutical care issued by a practitioner;

(8) Pharmacist means any person who is licensed by the State of Nebraska to
practice pharmacy;

(9) Pharmacist care means the provision by a pharmacist of medication
therapy management, with or without the dispensing of drugs or devices,
intended to achieve outcomes related to the cure or prevention of a disease,
elimination or reduction of a patient’s symptoms, or arresting or slowing of a
disease process;

(10) Pharmacist remote order entry means entering an order into a computer
system or drug utilization review by a pharmacist licensed to practice pharma-
cy in the State of Nebraska and located within the United States, pursuant to
medical orders in a hospital, long-term care facility, or pharmacy licensed
under the Health Care Facility Licensure Act;

(11) Practice of pharmacy means (a) the interpretation, evaluation, and
implementation of a medical order, (b) the dispensing of drugs and devices, (c)
drug product selection, (d) the administration of drugs or devices, (e) drug
utilization review, (f) patient counseling, (g) the provision of pharmaceutical
care, and (h) the responsibility for compounding and labeling of dispensed or
repackaged drugs and devices, proper and safe storage of drugs and devices,
and maintenance of proper records. The active practice of pharmacy means the
performance of the functions set out in this subdivision by a pharmacist as his
or her principal or ordinary occupation;

(12) Practitioner means a certified registered nurse anesthetist, a certified
nurse midwife, a dentist, an optometrist, a nurse practitioner, a physician
assistant, a physician, a podiatrist, or a veterinarian;

(13) Prescription means an order for a drug or device issued by a practitioner
for a specific patient, for emergency use, or for use in immunizations. Prescrip-
tion does not include a chart order;

(14) Prescription medication distribution machine means a type of automated
medication system that packages, labels, or counts medication in preparation
for dispensing of medications by a pharmacist pursuant to a prescription; and

(15) Telepharmacy means the provision of pharmacist care, by a pharmacist
located within the United States, using telecommunications, remote order
entry, or other automations and technologies to deliver care to patients or their
agents who are located at sites other than where the pharmacist is located.

Source: Laws 2008, LB308, § 2; Laws 2009, LB195, § 75; Laws 2013,
LB23, § 35; Laws 2013, LB326, § 4.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Uniform Credentialing Act, see section 38-101.
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71-2446 Automated machine prohibited.

Any automated machine that dispenses, delivers, or makes available, other
than by administration, prescription medication directly to a patient or caregiv-
er without the provision of pharmacist care is prohibited.

Source: Laws 2008, LB308, § 3; Laws 2013, LB326, § 5.

71-2447 Hospital, long-term care facility, or pharmacy; use of automated
medication system; policies and procedures required.

Any hospital, long-term care facility, or pharmacy that uses an automated
medication system shall develop, maintain, and comply with policies and
procedures developed in consultation with the pharmacist responsible for
pharmacist care for that hospital, long-term care facility, or pharmacy. At a
minimum, the policies and procedures shall address the following:

(1) The description and location within the hospital, long-term care facility,
or pharmacy of the automated medication system or equipment being used;

(2) The name of the pharmacist responsible for implementation of and
compliance with the policies and procedures;

(3) Medication access and information access procedures;

(4) Security of inventory and confidentiality of records in compliance with
state and federal laws, rules, and regulations;

(5) A description of the process used by a pharmacist or pharmacy technician
for filling an automated medication system;

(6) A description of how and by whom the automated medication system is
being utilized, including processes for verifying, dispensing, and distributing
medications;

(7) Staff education and training;

(8) Quality assurance and quality improvement programs and processes;
(9) Inoperability or emergency downtime procedures;

(10) Periodic system maintenance; and

(11) Medication security and controls.

Source: Laws 2008, LB308, § 4; Laws 2009, LB195, § 76; Laws 2013,
LB326, § 6.

71-2448 Prescription medication distribution machine; requirements; loca-
tion.

A prescription medication distribution machine:

(1) Is subject to the requirements of section 71-2447 and, if it is in a long-
term care automated pharmacy, is subject to section 71-2451; and

(2) May be operated only (a) in a licensed pharmacy where a pharmacist
dispenses medications to patients for self-administration pursuant to a prescrip-
tion or (b) in a long-term care automated pharmacy subject to section 71-2451.

Source: Laws 2008, LB308, § 5; Laws 2013, LB326, § 7.

71-2449 Automated medication distribution machine; requirements; drugs;
limitations; inventory; how treated.

(1) An automated medication distribution machine:

2014 Cumulative Supplement 2668



DRUGS § 71-2451

(a) Is subject to the requirements of section 71-2447 and, if it is in a long-
term care automated pharmacy, is subject to section 71-2451; and

(b) May be operated in a hospital or long-term care facility for medication
administration pursuant to a chart order or prescription by a licensed health
care professional.

(2) Drugs placed in an automated medication distribution machine shall be in
the manufacturer’s original packaging or in containers repackaged in compli-
ance with state and federal laws, rules, and regulations relating to repackaging,
labeling, and record keeping.

(3) The inventory which is transferred to an automated medication distribu-
tion machine in a hospital shall be excluded from the percent of total prescrip-
tion drug sales revenue described in section 71-7454.

Source: Laws 2008, LB308, § 6; Laws 2009, LB195, § 77; Laws 2013,
LB326, § 8.

71-2451 Long-term care facility; annual license; application; contents; in-
spection; pharmacist; duties; dispensing of drugs; labeling requirements.

(1) In order for an automated medication system to be operated in a long-
term care facility, a pharmacist in charge of a pharmacy licensed under the
Health Care Facility Licensure Act and located in Nebraska shall annually
license the long-term care automated pharmacy in which the automated medi-
cation system is located.

(2) The pharmacist in charge of a licensed pharmacy shall submit an
application for licensure or renewal of licensure to the Division of Public
Health of the Department of Health and Human Services with a fee in the
amount of the fee the pharmacy pays for licensure or renewal. The application
shall include:

(a) The name and location of the licensed pharmacy;

(b) If controlled substances are stored in the automated medication system,
the federal Drug Enforcement Administration registration number of the li-
censed pharmacy. After the long-term care automated pharmacy is registered
with the federal Drug Enforcement Administration, the pharmacist in charge of
the licensed pharmacy shall provide the federal Drug Enforcement Administra-
tion registration number of the long-term care automated pharmacy to the
division and any application for renewal shall include such registration num-
ber;

(c) The location of the long-term care automated pharmacy; and

(d) The name of the pharmacist in charge of the licensed pharmacy.

(3) As part of the application process, the division shall conduct an inspection
by a pharmacy inspector as provided in section 38-28,101 of the long-term care
automated pharmacy. The division shall also conduct inspections of the opera-
tion of the long-term care automated pharmacy as necessary.

(4) The division shall license a long-term care automated pharmacy which
meets the licensure requirements of the Automated Medication Systems Act.

(5) A pharmacist in charge of a licensed pharmacy shall apply for a separate
license for each location at which it operates one or more long-term care
automated pharmacies. The licensed pharmacy shall be the provider pharmacy
for the long-term care automated pharmacy.
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(6) The pharmacist in charge of the licensed pharmacy operating a long-term
care automated pharmacy shall:

(a) Identify a pharmacist responsible for the operation, supervision, policies,
and procedures of the long-term care automated pharmacy;

(b) Implement the policies and procedures developed to comply with section
71-2447;

(c) Assure compliance with the drug storage and record-keeping require-
ments of the Pharmacy Practice Act;

(d) Assure compliance with the labeling requirements of subsection (8) of this
section;

(e) Develop and implement policies for the verification of drugs by a pharma-
cist prior to being loaded into the automated medication system or for the
verification of drugs by a pharmacist prior to being released for administration
to a resident;

(f) Develop and implement policies for inventory, security, and accountability
for controlled substances; and

(g) Assure that each medical order is reviewed by a pharmacist prior to the
release of the drugs by the automated medication system. Emergency doses
may be taken from an automated medication system prior to review by a
pharmacist if the licensed pharmacy develops and implements policies for
emergency doses.

(7) Supervision by a pharmacist is sufficient for compliance with the require-
ment of subdivision (6)(a) of this section if the pharmacist in the licensed
pharmacy monitors the automated medication system electronically and keeps
records of compliance with such requirement for five years.

(8) Each drug dispensed from a long-term care automated pharmacy shall be
in a package with a label containing the following information:

(a) The name and address of the long-term care automated pharmacy;
(b) The prescription number;

(c) The name, strength, and dosage form of the drug;

(d) The name of the resident;

(e) The name of the practitioner who prescribed the drug;

(f) The date of filling; and

(g) Directions for use.

(9) A prescription is required for any controlled substance dispensed from a
long-term care automated pharmacy.

(10) The inventory which is transferred to a long-term care automated
pharmacy shall be excluded from the percent of total prescription drug sales
revenue described in section 71-7454.

Source: Laws 2013, LB326, § 9.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Pharmacy Practice Act, see section 38-2801.

71-2451.01 Management of long-term care facility; prohibited acts.
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Unless otherwise allowed by state or federal law or regulation, the manage-
ment of a long-term care facility at which an automated medication system is
located shall not require a resident of the facility to obtain medication through
the automated medication system and shall not restrict or impair the ability of a
resident of the facility to obtain medications from the pharmacy of the resi-
dent’s choice.

Source: Laws 2013, LB326, § 10.

71-2452 Violations; disciplinary action.

Any person who violates the Automated Medication Systems Act may be
subject to disciplinary action by the Division of Public Health of the Depart-
ment of Health and Human Services under the Health Care Facility Licensure
Act or the Uniform Credentialing Act.

Source: Laws 2008, LB308, § 8; Laws 2013, LB326, § 11.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Uniform Credentialing Act, see section 38-101.

(k) CORRECTIONAL FACILITIES AND JAILS
RELABELING AND REDISPENSING

71-2453 Department of Correctional Services facilities, detention facilities,
or jails; prescription drug or device; return for credit or relabeling and
redispensing; requirements; liability; professional disciplinary action.

(1) Prescription drugs or devices which have been dispensed pursuant to a
valid prescription and delivered to a Department of Correctional Services
facility, a criminal detention facility, a juvenile detention facility, or a jail for
administration to a prisoner or detainee held at such facility or jail, but which
are not administered to such prisoner or detainee, may be returned to the
pharmacy from which they were dispensed under contract with the facility or
jail for credit or for relabeling and redispensing and administration to another
prisoner or detainee held at such facility or jail pursuant to a valid prescription
as provided in this section.

(2)(a) The decision to accept return of a dispensed prescription drug or
device for credit or for relabeling and redispensing rests solely with the
pharmacist at the contracting pharmacy.

(b) A dispensed prescription drug or device shall be properly stored and in
the control of the facility or jail at all times prior to the return of the drug or
device for credit or for relabeling and redispensing. The drug or device shall be
returned in the original and unopened labeled container dispensed by the
pharmacist with the tamper-evident seal intact, and the container shall bear the
expiration date or calculated expiration date and lot number of the drug or
device.

(c) A prescription drug or device shall not be returned or relabeled and
redispensed under this section if the drug or device is a controlled substance or
if the relabeling and redispensing is otherwise prohibited by law.

(3) For purposes of this section:
(a) Administration has the definition found in section 38-2807;
(b) Calculated expiration date has the definition found in section 71-2421;
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(c) Criminal detention facility has the definition found in section 83-4,125;

(d) Department of Correctional Services facility has the definition of facility
found in section 83-170;

(e) Dispense or dispensing has the definition found in section 38-2817;

(f) Jail has the definition found in section 47-117;

(g) Juvenile detention facility has the definition found in section 83-4,125;
(h) Prescription has the definition found in section 38-2840; and

(i) Prescription drug or device has the definition found in section 38-2841.

(4) The Jail Standards Board, in consultation with the Board of Pharmacy,
shall adopt and promulgate rules and regulations relating to the return of
dispensed prescription drugs or devices for credit, relabeling, or redispensing
under this section, including, but not limited to, rules and regulations relating
to (a) education and training of persons authorized to administer the prescrip-
tion drug or device to a prisoner or detainee, (b) the proper storage and
protection of the drug or device consistent with the directions contained on the
label or written drug information provided by the pharmacist for the drug or
device, (c) limits on quantity to be dispensed, (d) transferability of drugs or
devices for prisoners or detainees between facilities, (¢) container requirements,
(f) establishment of a drug formulary, and (g) fees for the pharmacy to accept
the returned drug or device.

(5) Any person or entity which exercises reasonable care in accepting,
distributing, or dispensing prescription drugs or devices under this section or
rules and regulations adopted and promulgated under this section shall be
immune from civil or criminal liability or professional disciplinary action of
any kind for any injury, death, or loss to person or property relating to such
activities.

Source: Laws 2009, LB288, § 46; Laws 2011, LB274, § 2.

() PRESCRIPTION DRUG MONITORING PROGRAM

71-2454 Prescription drug monitoring; legislative intent.

It is the intent of the Legislature that an entity described in section 71-2455
establish a system of prescription drug monitoring for the purposes of (1)
preventing the misuse of controlled substances that are prescribed in an
efficient and cost-effective manner and (2) allowing doctors and pharmacists to
monitor the care and treatment of patients for whom such a prescription drug
is prescribed to ensure that such prescription drugs are used for medically
appropriate purposes and that the State of Nebraska remains on the cutting
edge of medical information technology.

Source: Laws 2011, LB237, § 1; Laws 2014, LB1072, § 1.
Effective date July 18, 2014.

71-2455 Prescription drug monitoring; Department of Health and Human
Services; duties; powers.

The Department of Health and Human Services, in collaboration with the
Nebraska Health Information Initiative or any successor public-private state-
wide health information exchange, shall enhance or establish technology for
prescription drug monitoring to carry out the purposes of section 71-2454. The
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department may use state funds and accept grants, gifts, or other funds in order
to implement and operate the technology. The department may adopt and
promulgate rules and regulations to authorize use of electronic health informa-
tion, if necessary to carry out the purposes of sections 71-2454 and 71-2455.

Source: Laws 2011, LB237, § 2; Laws 2014, LB1072, § 2.
Effective date July 18, 2014.

71-2456 Prescription Drug Monitoring Program Fund; created; investment.

The Prescription Drug Monitoring Program Fund is created. The Department
of Health and Human Services shall administer the fund which shall include
any state funds, grants, or gifts received by the department for the purposes of
carrying out the purposes of sections 71-2454 and 71-2455. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 2014, LB1072, § 3.
Effective date July 18, 2014.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 25
POISONS

(b) LEAD POISONING

Section
71-2516. Department of Health and Human Services; statewide environmental lead
hazard awareness action plan; powers.

(c) LEAD POISONING PREVENTION PROGRAM

71-2518. Lead poisoning prevention program; established; components; results of tests;
reports required; department; reports; payment of costs.

(b) LEAD POISONING

71-2516 Department of Health and Human Services; statewide environmen-
tal lead hazard awareness action plan; powers.

The Department of Health and Human Services may participate in national
efforts and may develop a statewide environmental lead hazard awareness
action plan which is comprehensive in scope and reflects contributions from a
broad base of providers and consumers. In order to implement the statewide
environmental lead hazard awareness action plan, the department may:

(1) Actively seek the participation and commitment of the public, health care
professionals and facilities, the educational community, and community organi-
zations in a comprehensive program to ensure that the state’s children are
appropriately protected from environmental lead hazards;

(2) Apply for and receive public and private awards to develop and adminis-
ter a statewide comprehensive environmental lead hazard awareness action
plan program;

(3) Provide environmental lead hazard information and education to the
public, parents, health care providers, and educators to establish and maintain
a high level of awareness;
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(4) Assist parents, health care providers, and communities in developing
systems, including demonstration and pilot projects, which emphasize the
protection of children from environmental lead poisoning and the use of private
practitioners; and

(5) Evaluate the effectiveness of these statewide efforts, identify children at
special risk for environmental lead hazard exposure, and report electronically
on the activities of the statewide program annually to the Legislature and the
citizens of Nebraska.

Source: Laws 1993, LB 536, § 17; Laws 1996, LB 1044, § 630; Laws
2012, LB782, 8§ 115.

(c) LEAD POISONING PREVENTION PROGRAM

71-2518 Lead poisoning prevention program; established; components; re-
sults of tests; reports required; department; reports; payment of costs.

(1) The Division of Public Health of the Department of Health and Human
Services shall establish a lead poisoning prevention program that has the
following components:

(a) A coordinated plan to prevent childhood lead poisoning and to minimize
exposure of the general public to lead-based paint hazards. Such plan shall:

(i) Provide a standard, stated in terms of micrograms of lead per deciliter of
whole blood, to be used in identifying elevated blood-lead levels;

(ii) Require that a child be tested for an elevated blood-lead level in accor-
dance with the medicaid state plan as defined in section 68-907 if the child is a
participant in the medical assistance program established pursuant to the
Medical Assistance Act; and

(ii1) Recommend that a child be tested for elevated blood-lead levels if the
child resides in a zip code with a high prevalence of children with elevated
blood-lead levels as demonstrated by previous testing data or if the child meets
one of the criteria included in a lead poisoning prevention screening question-
naire developed by the department; and

(b) An educational and community outreach plan regarding lead poisoning
prevention that shall, at a minimum, include the development of appropriate
educational materials targeted to health care providers, child care providers,
public school personnel, owners and tenants of residential dwellings, and
parents of young children. Such educational materials shall be made available
to the general public via the department’s web site.

(2) The results of all blood-lead level tests conducted in Nebraska shall be
reported to the department. When the department receives notice of a child
with an elevated blood-lead level as stated in the plan required pursuant to
subdivision (1)(a) of this section, it shall initiate contact with the local public
health department or the physician, or both, of such child and offer technical
assistance, if necessary.

(3) The department shall report electronically to the Legislature by January 1,
2013, and each January 1 thereafter, the number of children from birth through
age six who were screened for elevated blood-lead levels during the preceding
fiscal year and who were confirmed to have elevated blood-lead levels as stated
in the plan required pursuant to subdivision (1)(a) of this section. The report
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shall compare such results with those of previous fiscal years and shall identify
any revisions to the plan required by subdivision (1)(a) of this section.

(4) This section does not require the department to pay the cost of elevated-
blood-lead-level testing in accordance with this section except in cases de-
scribed in subdivision (1)(a)(ii) of this section.

Source: Laws 2012, LB1038, § 1; Laws 2013, LB222, § 27.

Cross References

Medical Assistance Act, see section 68-901.

ARTICLE 30
NEBRASKA MENTAL HEALTH FIRST AID TRAINING

Section

71-3001. Act, how cited.

71-3002. Legislative findings.

71-3003. Terms, defined.

71-3004. Mental health first aid training program; Division of Behavioral Health of
Department of Health and Human Services; duties.

71-3005. Efficacy of mental health first aid training program; behavioral health
regions; report.

71-3006. Behavioral health regions; duties.

71-3007. Legislative intent.

71-3001 Act, how cited.

Sections 71-3001 to 71-3007 shall be known and may be cited as the
Nebraska Mental Health First Aid Training Act.

Source: Laws 2014, LB901, § 2.
Effective date July 18, 2014.

71-3002 Legislative findings.
The Legislature finds that:

(1) National statistics show that one in four Americans will face a mental
illness in his or her lifetime;

(2) Mental health first aid builds an understanding of how mental illness
affects Nebraskans, provides an overview of common treatments, and teaches
basic skills for providing assistance to a person who may be developing
symptoms or experiencing a crisis;

(3) A mental health first aid program is an education program recognized on
the Substance Abuse and Mental Health Services Administration’s National
Registry of Evidence-based Programs and Practices; and

(4) The Behavioral Health Education Center administered by the University
of Nebraska Medical Center has conducted a series of mental health first aid
training courses and the experience of providing such courses may be utilized
regarding the implementation of a mental health first aid training program as
prescribed by the Nebraska Mental Health First Aid Training Act.

Source: Laws 2014, LB901, § 3.
Effective date July 18, 2014.

71-3003 Terms, defined.
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For purposes of the Nebraska Mental Health First Aid Training Act:

(1) Behavioral health regions means the behavioral health regions established
pursuant to section 71-807; and

(2) Mental health first aid means the help provided to a person who is
experiencing a mental health or substance abuse problem or in a mental health
crisis before appropriate professional assistance or other supports are secured.

Source: Laws 2014, LB901, § 4.
Effective date July 18, 2014.

71-3004 Mental health first aid training program; Division of Behavioral
Health of Department of Health and Human Services; duties.

(1) The Division of Behavioral Health of the Department of Health and
Human Services shall establish a mental health first aid training program,
using contracts through the behavioral health regions, to help the public
identify and understand the signs of a mental illness or substance abuse
problem or a mental health crisis and to provide the public with skills to help a
person who is developing or experiencing a mental health or substance abuse
problem or a mental health crisis and to de-escalate crisis situations if needed.
The training program shall provide an interactive mental health first aid
training course administered by the state’s regional behavioral health authori-
ties. Instructors in the training program shall be certified by a national
authority for Mental Health First Aid USA or a similar organization. The
training program shall work cooperatively with local entities to provide train-
ing for individuals to become instructors.

(2) The mental health first aid training program shall be designed to train
individuals to accomplish the following objectives as deemed appropriate
considering the trainee’s age:

(a) Help the public identify, understand, and respond to the signs of mental
illness and substance abuse;

(b) Emphasize the need to reduce the stigma of mental illness; and

(c) Assist a person who is believed to be developing or has developed a
mental health or substance abuse problem or who is believed to be experienc-
ing a mental health crisis.

Source: Laws 2014, LB901, § 5.
Effective date July 18, 2014.

71-3005 Efficacy of mental health first aid training program; behavioral
health regions; report.

The Division of Behavioral Health of the Department of Health and Human
Services shall ensure that evaluative criteria are established which measure the
efficacy of the mental health first aid training program, including trainee
feedback, with the objective of helping the public identify, understand, and
respond to the signs of mental illness and alcohol and substance abuse. The
behavioral health regions shall submit an aggregated annual report electroni-
cally to the Legislature on trainee demographics and outcomes of the estab-
lished criteria.

Source: Laws 2014, LB901, § 6.
Effective date July 18, 2014.
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71-3006 Behavioral health regions; duties.

The behavioral health regions shall offer services to and work with agencies
and organizations, including, but not limited to, schools, universities, colleges,
the State Department of Education, the Department of Veterans’ Affairs, law
enforcement agencies, and local health departments, to develop a program that
offers grants to implement the Nebraska Mental Health First Aid Training Act
in ways that are representative and inclusive with respect to the economic and
cultural diversity of this state.

Source: Laws 2014, LB901, § 7.
Effective date July 18, 2014.

71-3007 Legislative intent.

It is the intent of the Legislature to appropriate one hundred thousand dollars
annually to the Department of Health and Human Services to carry out the
Nebraska Mental Health First Aid Training Act.

Source: Laws 2014, LB901, § 8.
Effective date July 18, 2014.

ARTICLE 33
FLUORIDATION

Section
71-3305. Political subdivision; fluoride added to water supply; exception; ordinance to
prohibit addition of fluoride; ballot; vote.

71-3305 Political subdivision; fluoride added to water supply; exception;
ordinance to prohibit addition of fluoride; ballot; vote.

(1) Except as otherwise provided in subsection (2) or (3) of this section, any
city or village having a population of one thousand or more inhabitants shall
add fluoride to the water supply for human consumption for such city or village
as provided in the rules and regulations of the Department of Health and
Human Services unless such water supply has sufficient amounts of naturally
occurring fluoride as provided in such rules and regulations.

(2) Subsection (1) of this section does not apply if the voters of the city or
village adopted an ordinance, after April 18, 2008, but before June 1, 2010, to
prohibit the addition of fluoride to such water supply.

(3) If any city or village reaches a population of one thousand or more
inhabitants after June 1, 2010, and is required to add fluoride to its water
supply under subsection (1) of this section, the city or village may adopt an
ordinance to prohibit the addition of fluoride to such water supply. The
ordinance may be placed on the ballot by a majority vote of the governing body
of the city or village or by initiative pursuant to sections 18-2501 to 18-2538.
Such proposed ordinance shall be voted upon at the next statewide general
election after the population of the city or village reaches one thousand or more
inhabitants.

(4) Any rural water district organized under sections 46-1001 to 46-1020 that
supplies water for human consumption to any city or village which is required
to add fluoride to such water supply under this section shall not be responsible
for any costs, equipment, testing, or maintenance related to such fluoridation
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unless such district has agreed with the city or village to assume such responsi-
bilities.
Source: Laws 1973, LB 449, § 1; Laws 1975, LB 245, § 2; Laws 1982, LB
807, § 45; Laws 1996, LB 1044, § 644; Laws 2007, LB296, § 559;
Laws 2008, LB245, § 1; Laws 2011, LB36, § 1.

ARTICLE 34
REDUCTION IN MORBIDITY AND MORTALITY

(b) CHILD AND MATERNAL DEATHS

Section

71-3404. Act, how cited; child deaths; maternal deaths; legislative findings and intent.

71-3405. Terms, defined.

71-3406. State Child and Maternal Death Review Team; core members; terms;
chairperson; not considered public body; meetings; expenses.

71-3407. Team; purposes; duties.

71-3408. Chairperson; team coordinator; duties.

71-3409. Review of child deaths; review of maternal deaths; manner.

71-3410. Provision of information and records; subpoenas.

71-3411. Information and records; confidentiality; release; conditions; disclosure;
limitations.

(b) CHILD AND MATERNAL DEATHS

71-3404 Act, how cited; child deaths; maternal deaths; legislative findings
and intent.

(1) Sections 71-3404 to 71-3411 shall be known and may be cited as the Child
and Maternal Death Review Act.

(2) The Legislature finds and declares that it is in the best interests of the
state, its residents, and especially the children of this state that the number and
causes of death of children in this state be examined. There is a need for a
comprehensive integrated review of all child deaths in Nebraska and a system
for statewide retrospective review of existing records relating to each child

death.

(3) The Legislature further finds and declares that it is in the best interests of
the state and its residents that the number and causes of maternal death in this
state be examined. There is a need for a comprehensive integrated review of all
maternal deaths in Nebraska and a system for statewide retrospective review of]
existing records relating to each maternal death.

(4) It is the intent of the Legislature, by creation of the Child and Maternal
Death Review Act, to:

(a) Identify trends from the review of past records to prevent future child and
maternal deaths from similar causes when applicable;

(b) Recommend systematic changes for the creation of a cohesive method for
responding to certain child and maternal deaths; and

(c) When appropriate, cause referral to be made to those agencies as required
in section 28-711 or as otherwise required by state law.

Source: Laws 1993, LB 431, § 1; Laws 2013, LB361, § 1.

71-3405 Terms, defined.
For purposes of the Child and Maternal Death Review Act:
2014 Cumulative Supplement 2678



REDUCTION IN MORBIDITY AND MORTALITY §71-3406

(1) Child means a person from birth to eighteen years of age;

(2) Investigation of child death means a review of existing records and other
information regarding the child from relevant agencies, professionals, and
providers of medical, dental, prenatal, and mental health care. The records to
be reviewed may include, but not be limited to, medical records, coroner’s
reports, autopsy reports, social services records, records of alternative response
cases under alternative response demonstration projects implemented in accor-
dance with sections 28-710.01, 28-712, and 28-712.01, educational records,
emergency and paramedic records, and law enforcement reports;

(3) Investigation of maternal death means a review of existing records and
other information regarding the woman from relevant agencies, professionals,
and providers of medical, dental, prenatal, and mental health care. The records
to be reviewed may include, but not be limited to, medical records, coroner’s
reports, autopsy reports, social services records, educational records, emergen-
cy and paramedic records, and law enforcement reports;

(4) Maternal death means the death of a woman during pregnancy or the
death of a postpartum woman;

(5) Postpartum woman means a woman during the period of time beginning
when the woman ceases to be pregnant and ending one year after the woman
ceases to be pregnant;

(6) Preventable child or maternal death means the death of any child or
pregnant or postpartum woman which reasonable medical, social, legal, psy-
chological, or educational intervention may have prevented. Preventable child
or maternal death includes, but is not limited to, the death of a child or
pregnant or postpartum woman from (a) intentional and unintentional injuries,
(b) medical misadventures, including untoward results, malpractice, and fore-
seeable complications, (c) lack of access to medical care, (d) neglect and
reckless conduct, including failure to supervise and failure to seek medical care
for various reasons, and (e) preventable premature birth;

(7) Reasonable means taking into consideration the condition, circumstances,
and resources available; and

(8) Team means the State Child and Maternal Death Review Team.

Source: Laws 1993, LB 431, § 2; Laws 2013, LB361, § 2; Laws 2014,
LB853, § 46.
Effective date July 18, 2014.

71-3406 State Child and Maternal Death Review Team; core members;
terms; chairperson; not considered public body; meetings; expenses.

(1) The chief executive officer of the Department of Health and Human
Services shall appoint a minimum of twelve and a maximum of fifteen mem-
bers to the State Child and Maternal Death Review Team. The core members
shall be (a) a physician employed by the department, who shall be a permanent
member and shall serve as the chairperson of the team, (b) a senior staff
member with child protective services of the department, (c) a forensic patholo-
gist, (d) a law enforcement representative, (e) the Inspector General of Nebras-
ka Child Welfare, and (f) an attorney. The remaining members appointed may
be, but shall not be limited to, the following: A county attorney; a Federal
Bureau of Investigation agent responsible for investigations on Native Ameri-
can reservations; a social worker; and members of organizations which repre-
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sent hospitals or physicians. The department shall be responsible for the
general administration of the activities of the team and shall employ or contract
with a team coordinator to provide administrative support for the team.

(2) Members shall serve four-year terms with the exception of the chairper-
son. In the absence of the chairperson, the chief executive officer may appoint
another member of the core team to serve as chairperson.

(3) The team shall not be considered a public body for purposes of the Open
Meetings Act. The team shall meet a minimum of four times a year. Members of]
the team shall be reimbursed for their actual and necessary expenses as
provided in sections 81-1174 to 81-1177.

Source: Laws 1993, LB 431, § 3; Laws 1996, LB 1044, § 648; Laws 1997,
LB 307, § 187; Laws 1998, LB 1073, § 125; Laws 2003, LB 467,
§ 1; Laws 2004, LB 821, § 17; Laws 2007, LB296, § 563; Laws
2013, LB269, § 12; Laws 2013, LB361, § 3.

Cross References

Open Meetings Act, see section 84-1407.

71-3407 Team; purposes; duties.

(1) The purposes of the team shall be to (a) develop an understanding of the
causes and incidence of child or maternal deaths in this state, (b) develop
recommendations for changes within relevant agencies and organizations
which may serve to prevent child or maternal deaths, and (c) advise the
Governor, the Legislature, and the public on changes to law, policy, and
practice which will prevent child or maternal deaths.

(2) The team shall:

(a) Undertake annual statistical studies of the causes and incidence of child
or maternal deaths in this state. The studies shall include, but not be limited to,
an analysis of the records of community, public, and private agency involve-
ment with the children, the pregnant or postpartum women, and their families
prior to and subsequent to the child or maternal deaths;

(b) Develop a protocol for retrospective investigation of child or maternal
deaths by the team;

(c) Develop a protocol for collection of data regarding child or maternal
deaths by the team;

(d) Consider training needs, including cross-agency training, and service
gaps;

(e) Include in its annual report recommended changes to any law, rule,
regulation, or policy needed to decrease the incidence of preventable child or
maternal deaths;

(f) Educate the public regarding the incidence and causes of child or
maternal deaths, the public role in preventing child or maternal deaths, and
specific steps the public can undertake to prevent child or maternal deaths. The
team may enlist the support of civic, philanthropic, and public service organiza-
tions in the performance of its educational duties;

(g) Provide the Governor, the Legislature, and the public with annual reports
which shall include the team’s findings and recommendations for each of its
duties. For 2013 and 2014, the team shall also provide the report to the Health
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and Human Services Committee of the Legislature on or before September 15.
The reports submitted to the Legislature shall be submitted electronically; and

(h) When appropriate, make referrals to those agencies as required in section
28-711 or as otherwise required by state law.

(3) The team may enter into consultation agreements with relevant experts to
evaluate the information and records collected by the team. All of the confiden-
tiality provisions of section 71-3411 shall apply to the activities of a consulting
expert.

(4) The team may enter into agreements with a local public health depart-
ment as defined in section 71-1626 to act as the agent of the team in conducting
all information gathering and investigation necessary for the purposes of the
Child and Maternal Death Review Act. All of the confidentiality provisions of]
section 71-3411 shall apply to the activities of the agent.

Source: Laws 1993, LB 431, § 4; Laws 2012, LB782, § 116; Laws 2012,
LB1160, § 18; Laws 2013, LB361, § 4.

71-3408 Chairperson; team coordinator; duties.

(1) The chairperson of the team shall:

(a) Chair meetings of the team; and

(b) Ensure identification of strategies to prevent child or maternal deaths.

(2) The team coordinator provided under subsection (1) of section 71-3406

shall:

(a) Have the necessary information from investigative reports, medical rec-
ords, coroner’s reports, autopsy reports, educational records, and other rele-
vant items made available to the team;

(b) Ensure timely notification of the team members of an upcoming meeting;
(¢) Ensure that all team reporting and data-collection requirements are met;

(d) Oversee adherence to the review process established by the Child and
Maternal Death Review Act; and

(e) Perform such other duties as the team deems appropriate.
Source: Laws 1993, LB 431, § 5; Laws 2013, LB361, § 5.

71-3409 Review of child deaths; review of maternal deaths; manner.

(1)(a) The team shall review all child deaths occurring on or after January 1,
1993, and before January 1, 2014, in three phases as provided in this subsec-
tion.

(b) Phase one shall be conducted by the core members. The core members
shall review the death certificate, birth certificate, coroner’s report or autopsy
report if done, and indicators of child or family involvement with the Depart-
ment of Health and Human Services. The core members shall classify the
nature of the death, whether accidental, homicide, suicide, undetermined, or
natural causes, determine the completeness of the death certificate, and identify;
discrepancies and inconsistencies. The core members may select cases from
phase one for review in phase two.

(c) Phase two shall be completed by the core members and shall not be
conducted on any child death under active investigation by a law enforcement
agency or under criminal prosecution. The core members may seek additional
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records described in section 71-3410. The core members shall identify the
preventability of death, the possibility of child abuse or neglect, the medical
care issues of access and adequacy, and the nature and extent of interagency
communication. The core members may select cases from phase two for review
by the team in phase three.

(d) Phase three shall be a review by the team of those cases selected by the
core members for further discussion, review, and analysis.

(2)(a) The team shall review all child deaths occurring on or after January 1,
2014, in the manner provided in this subsection.

(b) The members shall review the death certificate, birth certificate, coroner’s
report or autopsy report if done, and indicators of child or family involvement
with the department. The members shall classify the nature of the death,
whether accidental, homicide, suicide, undetermined, or natural causes, deter-
mine the completeness of the death certificate, and identify discrepancies and
inconsistencies.

(c) A review shall not be conducted on any child death under active investiga-
tion by a law enforcement agency or under criminal prosecution. The members
may seek records described in section 71-3410. The members shall identify the
preventability of death, the possibility of child abuse or neglect, the medical
care issues of access and adequacy, and the nature and extent of interagency
communication.

(3)(a) The team shall review all maternal deaths occurring on or after
January 1, 2014, in the manner provided in this subsection.

(b) The members shall review the death certificate, coroner’s report or
autopsy report if done, and indicators of the woman’s involvement with the
department. The members shall classify the nature of the death, whether
accidental, homicide, suicide, undetermined, or natural causes, determine the
completeness of the death certificate, and identify discrepancies and inconsis-
tencies.

(¢c) A review shall not be conducted on any maternal death under active
investigation by a law enforcement agency or under criminal prosecution. The
members may seek records described in section 71-3410. The members shall
identify the preventability of death, the possibility of domestic abuse, the
medical care issues of access and adequacy, and the nature and extent of
interagency communication.

Source: Laws 1993, LB 431, § 6; Laws 1996, LB 1044, § 649; Laws 2013,
LB361, § 6.

71-3410 Provision of information and records; subpoenas.
(1) Upon request, the team shall be immediately provided:

(a) Information and records maintained by a provider of medical, dental,
prenatal, and mental health care, including medical reports, autopsy reports,
and emergency and paramedic records; and

(b) All information and records maintained by any agency of state, county, or
local government, any other political subdivision, any school district, or any
public or private educational institution, including, but not limited to, birth and
death certificates, law enforcement investigative data and reports, coroner
investigative data and reports, educational records, parole and probation infor-
mation and records, and information and records of any social services agency
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that provided services to the child, the pregnant or postpartum woman, or the
family of the child or woman.

(2) The Department of Health and Human Services shall have the authority to
issue subpoenas to compel production of any of the records and information
specified in subdivisions (1)(a) and (b) of this section, except records and
information on any child or maternal death under active investigation by a law
enforcement agency or which is at the time the subject of a criminal prosecu-
tion, and shall provide such records and information to the team.

Source: Laws 1993, LB 431, § 7; Laws 1996, LB 1044, § 650; Laws 1998,
LB 1073, § 126; Laws 2007, LB296, § 564; Laws 2013, LB361,
§ 7.

71-3411 Information and records; confidentiality; release; conditions; disclo-
sure; limitations.

(1)(a) All information and records acquired by the team in the exercise of its
purposes and duties pursuant to the Child and Maternal Death Review Act shall
be confidential and exempt from disclosure and may only be disclosed as
provided in this section and as provided in section 71-3407. Statistical compila-
tions of data made by the team which do not contain any information that
would permit the identification of any person to be ascertained shall be public
records.

(b) De-identified information and records obtained by the team may be
released to a researcher, upon proof of identity and qualifications of the
researcher, if the researcher is employed by a research organization, university,
institution, or government agency and is conducting scientific, medical, or
public health research and if there is no publication or disclosure of any name
or facts that could lead to the identity of any person included in the information
or records. Such release shall provide for a written agreement with the
Department of Health and Human Services providing protection of the security
of the content of the information, including access limitations, storage of the
information, destruction of the information, and use of the information. The
release of such information pursuant to this subdivision shall not make other-
wise confidential information a public record.

(c) De-identified information and records obtained by the team may be
released to the United States Public Health Service or its successor, a govern-
ment health agency, or a local public health department as defined in section
71-1626 if there is no publication or disclosure of any name or facts that could
lead to the identity of any person included in the information or records. Such
release shall provide for protection of the security of the content of the
information, including access limitations, storage of the information, destruc-
tion of the information, and use of the information. The release of such
information pursuant to this subdivision shall not make otherwise confidential
information a public record.

(2) Except as necessary to carry out a team’s purposes and duties, members
of a team and persons attending a team meeting may not disclose what
transpired at a meeting and shall not disclose any information the disclosure of
which is prohibited by this section.

(3) Members of a team and persons attending a team meeting shall not testify
in any civil, administrative, licensure, or criminal proceeding, including deposi-
tions, regarding information reviewed in or opinions formed as a result of a
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team meeting. This subsection shall not be construed to prevent a person from
testifying to information obtained independently of the team or which is public
information.

(4) Information, documents, and records of the team shall not be subject to
subpoena, discovery, or introduction into evidence in any civil or criminal
proceeding, except that information, documents, and records otherwise avail-
able from other sources shall not be immune from subpoena, discovery, or
introduction into evidence through those sources solely because they were
presented during proceedings of the team or are maintained by the team.

Source: Laws 1993, LB 431, § 8; Laws 2013, LB361, § 8.

ARTICLE 35
RADIATION CONTROL AND RADIOACTIVE WASTE

(a) RADIATION CONTROL ACT

Section
71-3503. Terms, defined.
71-3513.01. Repealed. Laws 2014, LB 659, § 1.

(a) RADIATION CONTROL ACT
71-3503 Terms, defined.

For purposes of the Radiation Control Act, unless the context otherwise
requires:

(1) Radiation means ionizing radiation and nonionizing radiation as follows:

(a) Ionizing radiation means gamma rays, X-rays, alpha and beta particles,
high-speed electrons, neutrons, protons, and other atomic or nuclear particles
or rays but does not include sound or radio waves or visible, infrared, or
ultraviolet light; and

(b) Nonionizing radiation means (i) any electromagnetic radiation which can
be generated during the operations of electronic products to such energy
density levels as to present a biological hazard to occupational and public
health and safety and the environment, other than ionizing electromagnetic
radiation, and (ii) any sonic, ultrasonic, or infrasonic waves which are emitted
from an electronic product as a result of the operation of an electronic circuit
in such product and to such energy density levels as to present a biological
hazard to occupational and public health and safety and the environment;

(2) Radioactive material means any material, whether solid, liquid, or gas,
which emits ionizing radiation spontaneously. Radioactive material includes,
but is not limited to, accelerator-produced material, byproduct material, natu-
rally occurring material, source material, and special nuclear material;

(3) Radiation-generating equipment means any manufactured product or
device, component part of such a product or device, or machine or system
which during operation can generate or emit radiation except devices which
emit radiation only from radioactive material;

(4) Sources of radiation means any radioactive material, any radiation-
generating equipment, or any device or equipment emitting or capable of
emitting radiation or radioactive material;
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(5) Undesirable radiation means radiation in such quantity and under such
circumstances as determined from time to time by rules and regulations
adopted and promulgated by the department;

(6) Person means any individual, corporation, partnership, limited liability
company, firm, association, trust, estate, public or private institution, group,
agency, political subdivision of this state, any other state or political subdivision
or agency thereof, and any legal successor, representative, agent, or agency of
the foregoing;

(7) Registration means registration with the department pursuant to the
Radiation Control Act;

(8) Department means the Department of Health and Human Services;

(9) Administrator means the administrator of radiation control designated
pursuant to section 71-3504;

(10) Electronic product means any manufactured product, device, assembly,
or assemblies of such products or devices which, during operation in an
electronic circuit, can generate or emit a physical field of radiation;

(11) License means:

(a) A general license issued pursuant to rules and regulations adopted and
promulgated by the department without the filing of an application with the
department or the issuance of licensing documents to particular persons to
transfer, acquire, own, possess, or use quantities of or devices or equipment
utilizing radioactive materials;

(b) A specific license, issued to a named person upon application filed with
the department pursuant to the Radiation Control Act and rules and regulations
adopted and promulgated pursuant to the act, to use, manufacture, produce,
transfer, receive, acquire, own, or possess quantities of or devices or equipment
utilizing radioactive materials; or

(c) A license issued to a radon measurement specialist, radon mitigation
specialist, radon measurement business, or radon mitigation business;

(12) Byproduct material means:

(a) Any radioactive material, except special nuclear material, yielded in or
made radioactive by exposure to the radiation incident to the process of
producing or utilizing special nuclear material;

(b) The tailings or wastes produced by the extraction or concentration of
uranium or thorium from any ore processed primarily for its source material
content, including discrete surface wastes resulting from uranium or thorium
solution extraction processes. Underground ore bodies depleted by such solu-
tion extraction operations do not constitute byproduct material;

(c)d) Any discrete source of radium-226 that is produced, extracted, or
converted after extraction for use for a commercial, medical, or research
activity; or

(ii) Any material that (A) has been made radioactive by use of a particle
accelerator and (B) is produced, extracted, or converted after extraction for use
for a commercial, medical, or research activity; and

(d) Any discrete source of naturally occurring radioactive material, other
than source material, that:

(i) The United States Nuclear Regulatory Commission, in consultation with
the Administrator of the United States Environmental Protection Agency, the
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United States Secretary of Energy, the United States Secretary of Homeland
Security, and the head of any other appropriate federal agency, determines
would pose a threat similar to the threat posed by a discrete source of
radium-226 to the public health and safety or the common defense and security;
and

(i1) Is extracted or converted after extraction for use in a commercial,
medical, or research activity;

(13) Source material means:

(a) Uranium or thorium or any combination thereof in any physical or
chemical form; or

(b) Ores which contain by weight one-twentieth of one percent or more of
uranium, thorium, or any combination thereof. Source material does not
include special nuclear material;

(14) Special nuclear material means:

(a) Plutonium, uranium 233, or uranium enriched in the isotope 233 or in the
isotope 235 and any other material that the United States Nuclear Regulatory
Commission pursuant to the provisions of section 51 of the federal Atomic
Energy Act of 1954, as amended, determines to be special nuclear material but
does not include source material; or

(b) Any material artificially enriched by any material listed in subdivision
(14)(a) of this section but does not include source material,;

(15) Users of sources of radiation means:

(a) Physicians using radioactive material or radiation-generating equipment
for human use;

(b) Natural persons using radioactive material or radiation-generating equip-
ment for education, research, or development purposes;

(c) Natural persons using radioactive material or radiation-generating equip-
ment for manufacture or distribution purposes;

(d) Natural persons using radioactive material or radiation-generating equip-
ment for industrial purposes; and

(e) Natural persons using radioactive material or radiation-generating equip-
ment for any other similar purpose;

(16) Civil penalty means any monetary penalty levied on a licensee or
registrant because of violations of statutes, rules, regulations, licenses, or
registration certificates but does not include criminal penalties;

(17) Closure means all activities performed at a waste handling, processing,
management, or disposal site, such as stabilization and contouring, to assure
that the site is in a stable condition so that only minor custodial care,
surveillance, and monitoring are necessary at the site following termination of
licensed operation;

(18) Decommissioning means final operational activities at a facility to
dismantle site structures, to decontaminate site surfaces and remaining struc-
tures, to stabilize and contain residual radioactive material, and to carry out
any other activities to prepare the site for postoperational care;

(19) Disposal means the permanent isolation of low-level radioactive waste
pursuant to the Radiation Control Act and rules and regulations adopted and
promulgated pursuant to such act;
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(20) Generate means to produce low-level radioactive waste when used in
relation to low-level radioactive waste;

(21) High-level radioactive waste means:
(a) Irradiated reactor fuel,;

(b) Liquid wastes resulting from the operation of the first cycle solvent
extraction system or equivalent and the concentrated wastes from subsequent;
extraction cycles or the equivalent in a facility for reprocessing irradiated
reactor fuel; and

(c) Solids into which such liquid wastes have been converted;

(22) Low-level radioactive waste means radioactive waste not defined as
high-level radioactive waste, spent nuclear fuel, or byproduct material as
defined in subdivision (12)(b) of this section;

(23) Management of low-level radioactive waste means the handling, process-
ing, storage, reduction in volume, disposal, or isolation of such waste from the
biosphere in any manner;

(24) Source material mill tailings or mill tailings means the tailings or wastes
produced by the extraction or concentration of uranium or thorium from any
ore processed primarily for its source material content, including discrete
surface wastes resulting from underground solution extraction processes, but
not including underground ore bodies depleted by such solution extraction
processes;

(25) Source material milling means any processing of ore, including under-
ground solution extraction of unmined ore, primarily for the purpose of
extracting or concentrating uranium or thorium therefrom and which results in
the production of source material and source material mill tailings;

(26) Spent nuclear fuel means irradiated nuclear fuel that has undergone at
least one year of decay since being used as a source of energy in a power
reactor. Spent nuclear fuel includes the special nuclear material, byproduct
material, source material, and other radioactive material associated with fuel
assemblies;

(27) Transuranic waste means radioactive waste material containing alpha-
emitting radioactive elements, with radioactive half-lives greater than five
years, having an atomic number greater than 92 in concentrations in excess of
one hundred nanocuries per gram;

(28) Licensed practitioner means a person licensed to practice medicine,
dentistry, podiatry, chiropractic, osteopathic medicine and surgery, or as an
osteopathic physician;

(29) X-ray system means an assemblage of components for the controlled
production of X-rays, including, but not limited to, an X-ray high-voltage
generator, an X-ray control, a tube housing assembly, a beam-limiting device,
and the necessary supporting structures. Additional components which function
with the system are considered integral parts of the system;

(30) Licensed facility operator means any person or entity who has obtained
a license under the Low-Level Radioactive Waste Disposal Act to operate a
facility, including any person or entity to whom an assignment of a license is
approved by the Department of Environmental Quality; and

(31) Deliberate misconduct means an intentional act or omission by a person
that (a) would intentionally cause a licensee, registrant, or applicant for a
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license or registration to be in violation of any rule, regulation, or order of or
any term, condition, or limitation of any license or registration issued by the
department under the Radiation Control Act or (b) constitutes an intentional
violation of a requirement, procedure, instruction, contract, purchase order, or
policy under the Radiation Control Act by a licensee, a registrant, an applicant
for a license or registration, or a contractor or subcontractor of a licensee,
registrant, or applicant for a license or registration.

Source: Laws 1963, c. 406, § 3, p. 1297; Laws 1975, LB 157, § 3; Laws
1978, LB 814, § 3; Laws 1984, LB 716, § 3; Laws 1987, LB 390,
§ 4; Laws 1989, LB 342, § 32; Laws 1990, LB 1064, § 17; Laws
1993, LB 121, § 434; Laws 1993, LB 536, § 83; Laws 1995, LB
406, § 42; Laws 1996, LB 1044, § 651; Laws 1996, LB 1201, § 1;
Laws 2002, LB 93, § 12; Laws 2002, LB 1021, § 71; Laws 2005,
LB 301, § 42; Laws 2006, LB 994, § 103; Laws 2007, LB296
§ 566; Laws 2007, LB463, § 1209; Laws 2008, LB928, § 23;
Laws 2012, LB794, § 1.

Cross References

Low-Level Radioactive Waste Disposal Act, see section 81-1578.

71-3513.01 Repealed. Laws 2014, LB 659, § 1.

ARTICLE 39
INDOOR TANNING FACILITY ACT

Section

71-3901. Act, how cited.

71-3902. Terms, defined.

71-3903. Legislative intent.

71-3904. Applicability of act.

71-3905. Operator, owner, or lessee; prohibited acts; signed statement required; when;
consent; proof of age; duties.

71-3906. Operator, owner, or lessee; civil penalty.

71-3907. Operator, owner, or lessee; post warning sign; information.

71-3908. Operator, owner, or lessee; ensure compliance.

71-3909. Complaint; department; powers.

71-3901 Act, how cited.

Sections 71-3901 to 71-3909 shall be known and may be cited as the Indoor
Tanning Facility Act.

Source: Laws 2014, LB132, § 1.
Effective date July 18, 2014.

71-3902 Terms, defined.
For purposes of the Indoor Tanning Facility Act:

(1) Board means the Board of Cosmetology, Electrology, Esthetics, Nail
Technology, and Body Art;

(2) Department means the Division of Public Health of the Department of
Health and Human Services;

(3) Operator means a person designated by the tanning facility owner or
tanning equipment lessee to operate, or to assist and instruct in the operation
and use of, the tanning facility or tanning equipment;
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(4) Tanning equipment means any device that emits electromagnetic radia-
tion with wavelengths in the air between two hundred nanometers and four
hundred nanometers and that is used for tanning of the skin. Tanning equip-
ment includes, but is not limited to, a sunlamp, tanning booth, or tanning bed;
and

(5) Tanning facility means a location, place, area, structure, or business that
provides access to tanning equipment. Tanning facility includes, but is not
limited to, any tanning business, salon, health club, apartment, or condomini-
um, which has tanning equipment that is made available for public or commer-
cial use, regardless of whether a fee is charged for access to the tanning
equipment.

Source: Laws 2014, LB132, § 2.
Effective date July 18, 2014.

71-3903 Legislative intent.

It is the intent of the Legislature that the Indoor Tanning Facility Act be
implemented and enforced in a manner that ensures equal treatment of all
tanning facilities regardless of the type of business or facility or number of
pieces of tanning equipment at the tanning facility.

Source: Laws 2014, LB132, § 3.
Effective date July 18, 2014.

71-3904 Applicability of act.
The Indoor Tanning Facility Act does not apply to:

(1) A physician licensed under the Uniform Credentialing Act who uses, in the
practice of medicine, medical diagnostic and therapeutic equipment that emits
ultraviolet radiation; or

(2) Any individual who owns tanning equipment exclusively for personal,
noncommercial use.

Source: Laws 2014, LB132, § 4.
Effective date July 18, 2014.

Cross References

Uniform Credentialing Act, see section 38-101.

71-3905 Operator, owner, or lessee; prohibited acts; signed statement re-
quired; when; consent; proof of age; duties.

It shall be unlawful for an operator, an owner of a tanning facility, or a lessee
of a tanning facility to allow any person less than sixteen years of age to use
tanning equipment at the tanning facility unless the person is accompanied by a
parent or legal guardian. Before each use of tanning equipment by any person
less than sixteen years of age, the operator, owner, or lessee shall secure a
statement signed at the tanning facility by the minor’s parent or legal guardian
stating that the person signing the statement is the minor’s parent or legal
guardian, that the parent or legal guardian has read and understood the
warnings given by the tanning facility, that the parent or legal guardian
consents to the minor’s use of tanning equipment, and that the parent or legal
guardian agrees that the minor will use protective eyewear while using the
tanning equipment. The operator, owner, or lessee shall require proof of age
from each person before allowing the person access to tanning equipment. For
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purposes of this section, proof of age shall include, but not be limited to, a
driver’s license or other government-issued identification containing the per-
son’s date of birth and photograph or digital image.

Source: Laws 2014, LB132, § 5.
Effective date July 18, 2014.

71-3906 Operator, owner, or lessee; civil penalty.

Any operator, owner of a tanning facility, or lessee of a tanning facility who
allows any person less than sixteen years of age to use tanning equipment at the
tanning facility without being accompanied by the parent or legal guardian who
signed the statement required under section 71-3905 shall be subject to a civil
penalty of one hundred dollars to be imposed and collected by the department.
The department shall remit the civil penalty to the State Treasurer for distribu-
tion in accordance with Article VII, section 5, of the Constitution of Nebraska.

Source: Laws 2014, LB132, § 6.
Effective date July 18, 2014.

71-3907 Operator, owner, or lessee; post warning sign; information.

(1) An operator, an owner of a tanning facility, or a lessee of a tanning facility
shall post a warning sign in a conspicuous location in the tanning facility where
it is readily visible by any person entering the tanning facility. The warning sign
shall have black letters which are at least one-fourth inch in height.

(2) The warning sign shall include the following information:
DANGER — Ultraviolet Radiation
Follow instructions.

Avoid overexposure. As with natural sunlight, overexposure can cause eye
and skin injuries and allergic reactions. Repeated exposure may cause prema-
ture aging of the skin and skin cancer.

WEAR PROTECTIVE EYEWEAR — Failure to do so may result in severe
burns or long-term injury to eyes.

Medicines or cosmetics can increase your sensitivity to ultraviolet radiation.
Consult your physician before using sunlamps if you are using medication or
have a history of skin problems or believe yourself to be especially sensitive to
sunlight. If you do not tan in the sun, you are unlikely to tan from the use of
tanning equipment.

It is unlawful for a tanning facility to allow a person under sixteen years of
age to use tanning equipment without being accompanied by the person’s
parent or legal guardian.

Any person may report a violation of the Indoor Tanning Facility Act to the
Department of Health and Human Services.

Source: Laws 2014, LB132, § 7.
Effective date July 18, 2014.

71-3908 Operator, owner, or lessee; ensure compliance.
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An operator, an owner of a tanning facility, or a lessee of a tanning facility
shall ensure that the tanning facility complies with all applicable federal laws
and regulations and the Indoor Tanning Facility Act.

Source: Laws 2014, LB132, § 8.
Effective date July 18, 2014.

71-3909 Complaint; department; powers.

Upon receipt of a complaint regarding a tanning facility, the department,
with the recommendation of the board, may inspect any tanning facility during
the hours of operation of the tanning facility to ensure compliance with the
Indoor Tanning Facility Act.

Source: Laws 2014, LB132, § 9.
Effective date July 18, 2014.

ARTICLE 46

MANUFACTURED HOMES, RECREATIONAL VEHICLES,
AND MOBILE HOME PARKS

(a) MANUFACTURED HOMES AND RECREATIONAL VEHICLES

Section

71-4603. Terms, defined.

71-4604.01. Manufactured home or recreational vehicle; seals certifying compliance
with standards; exemption; rules and regulations; fees; Public Service
Commission Housing and Recreational Vehicle Cash Fund.

71-4609. Commission; duties; rules and regulations; refusal to issue seal; grounds;
hearing; appeal; commission; powers; disciplinary actions; fee.

(a) MANUFACTURED HOMES AND RECREATIONAL VEHICLES
71-4603 Terms, defined.

For purposes of the Uniform Standard Code for Manufactured Homes and
Recreational Vehicles, unless the context otherwise requires:

(1) Camping trailer means a vehicular portable unit mounted on wheels and
constructed with collapsible partial side walls which fold for towing by another
vehicle and unfold at the campsite to provide temporary living quarters for
recreational, camping, or travel use;

(2) Commission means the Public Service Commission;

(3) Dealer means a person licensed by the state pursuant to the Motor Vehicle
Industry Regulation Act as a dealer in manufactured homes or recreational
vehicles or any other person, other than a manufacturer, who sells, offers to
sell, distributes, or leases manufactured homes or recreational vehicles primari-
ly to persons who in good faith purchase or lease a manufactured home or
recreational vehicle for purposes other than resale;

(4) Defect means a failure to conform to an applicable construction standard
that renders the manufactured home or recreational vehicle or any component
of the manufactured home or recreational vehicle not fit for the ordinary use
for which it was intended but does not result in an unreasonable risk of injury
or death to occupants;

(5) Distributor means any person engaged in the sale and distribution of
manufactured homes or recreational vehicles for resale;
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(6) Failure to conform means a defect, a serious defect, noncompliance, or an
imminent safety hazard related to the code;

(7) Fifth-wheel trailer means a unit mounted on wheels, designed to provide
temporary living quarters for recreational, camping, or travel use, of such size
or weight as not to require a special highway movement permit, of gross trailer
area not to exceed four hundred thirty square feet in the setup mode, and
designed to be towed by a motorized vehicle that contains a towing mechanism
that is mounted above or forward of the tow vehicle’s rear axle;

(8) Gross trailer area means the total plan area measured on the exterior to
the maximum horizontal projections of exterior wall in the setup mode and
includes all siding, corner trims, moldings, storage spaces, expandable room
sections regardless of height, and areas enclosed by windows but does not
include roof overhangs. Storage lofts contained within the basic unit shall have
ceiling heights less than five feet and shall not constitute additional square
footage. Appurtenances, as defined in subdivision (2)(k) of section 60-6,288,
shall not be considered in calculating the gross trailer area as provided in such
subdivision;

(9) Imminent safety hazard means a hazard that presents an imminent and
unreasonable risk of death or severe personal injury;

(10) Manufactured home means a structure, transportable in one or more
sections, which in the traveling mode is eight body feet or more in width or
forty body feet or more in length or when erected on site is three hundred
twenty or more square feet and which is built on a permanent chassis and
designed to be used as a dwelling with or without a permanent foundation
when connected to the required utilities and includes the plumbing, heating, ain
conditioning, and electrical systems contained in the structure, except that
manufactured home includes any structure that meets all of the requirements of]
this subdivision other than the size requirements and with respect to which the
manufacturer voluntarily files a certification required by the United States
Secretary of Housing and Urban Development and complies with the standards
established under the National Manufactured Housing Construction and Safety
Standards Act of 1974, as such act existed on September 1, 2001, 42 U.S.C.
5401 et seq.;

(11) Manufactured-home construction means all activities relating to the
assembly and manufacture of a manufactured home, including, but not limited
to, activities relating to durability, quality, and safety;

(12) Manufactured-home safety means the performance of a manufactured
home in such a manner that the public is protected against any unreasonable
risk of the occurrence of accidents due to the design or construction of such
manufactured home or any unreasonable risk of death or injury to the user or
to the public if such accidents do occur;

(13) Manufacturer means any person engaged in manufacturing, assembling,
or completing manufactured homes or recreational vehicles;

(14) Motor home means a vehicular unit primarily designed to provide
temporary living quarters which are built into an integral part of, or perma-
nently attached to, a self-propelled motor vehicle chassis or van, containing
permanently installed independent life-support systems that meet the state
standard for recreational vehicles and providing at least four of the following
facilities: Cooking; refrigeration or ice box; self-contained toilet; heating, air
conditioning, or both; a potable water supply system including a faucet and
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sink; separate one-hundred-twenty-nominal-volt electrical power supply; or LP
gas supply;

(15) Noncompliance means a failure to comply with an applicable construc-
tion standard that does not constitute a defect, a serious defect, or an imminent
safety hazard,;

(16) Park trailer means a vehicular unit which meets the following criteria:
(a) Built on a single chassis mounted on wheels;

(b) Designed to provide seasonal or temporary living quarters which may be
connected to utilities necessary for operation of installed fixtures and appli-
ances;

(¢) Constructed to permit setup by persons without special skills using only
hand tools which may include lifting, pulling, and supporting devices; and

(d) Having a gross trailer area not exceeding four hundred thirty square feet
when in the setup mode;

(17) Person means any individual, partnership, limited liability company,
company, corporation, or association engaged in manufacturing, selling, offer-
ing to sell, or leasing manufactured homes or recreational vehicles;

(18) Purchaser means the first person purchasing a manufactured home or
recreational vehicle in good faith for purposes other than resale;

(19) Recreational vehicle means a vehicular type unit primarily designed as
temporary living quarters for recreational, camping, or travel use, which unit
either has its own motive power or is mounted on or towed by another vehicle.
Recreational vehicle includes, but is not limited to, travel trailer, park trailer,
camping trailer, truck camper, motor home, and van conversion;

(20) Seal means a device or insignia issued by the Department of Health and
Human Services Regulation and Licensure prior to May 1, 1998, or by the
Public Service Commission on or after May 1, 1998, to be displayed on the
exterior of a manufactured home or recreational vehicle to evidence compli-
ance with state standards. The federal manufactured-home label shall be
recognized as a seal;

(21) Serious defect means a failure to conform to an applicable construction
standard that renders the manufactured home or recreational vehicle or any
component of the manufactured home or recreational vehicle not fit for the
ordinary use for which it was intended and which results in an unreasonable
risk of injury or death to the occupants;

(22) Travel trailer means a vehicular unit mounted on wheels, designed to
provide temporary living quarters for recreational, camping, or travel use of
such size or weight as not to require special highwa